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    Godda r d,  P. J .  

Ca r ol  Wa ggone r  Br owde r ,  f or me r  wi f e  of  Rhe a  R.  Br owde r ,

f i l e d a  pos t - di vor c e  pe t i t i on s e e ki ng a n i nc r e a s e  of  c hi l d

s uppor t  f or  t he  pa r t i e s '  o l de r  s on,  Anke r ,  a nd t he i r  younge r  s on,

Chr i s t ophe r .   The  Tr i a l  Cour t  f ound t ha t  s he  ha d not  c a r r i e d t he

bur de n of  s howi ng a  c ha nge  i n  c i r c ums t a nc e ,  j us t i f yi ng a n

i nc r e a s e  i n  t he  c hi l d  s uppor t  a wa r d.   



1 Th e  o l d e r  c h i l d ,  An k e r ,  h a d  a t t a i n e d  h i s  1 8 t h  b i r t h d a y  a t  t h e  t i me

o f  t h e  h e a r i n g  b e l o w,  a n d ,  a l t h o u g h  Ms .  Br o wd e r ' s  p e t i t i o n  d i d  s e e k  a n

i n c r e a s e  i n  h i s  c h i l d  s u p p o r t  u n t i l  h e  r e a c h e d  t h a t  a g e ,  i t  a p p e a r s  h e r  a p p e a l

i s  d i r e c t e d  o n l y  t o  t h e  a c t i o n  i n s o f a r  a s  t h e  y o u n g e r  c h i l d ,  Ch r i s t o p h e r ,  i s

c o n c e r n e d .

2

Ms .  Br owde r  a ppe a l s ,  i n s i s t i ng t ha t  t he  Tr i a l  Cour t

s houl d ha ve  r e c us e d hi ms e l f ,  a nd wi t h r e ga r d t o  c hi l d  s uppor t  a s

t o  Chr i s t ophe r , 1 r a i s e s  t he  f ol l owi ng t wo i s s ue s :

I I . The  Tr i a l  Cour t  e r r e d i n  f a i l i ng t o  modi f y t he
c hi l d  s uppor t  a nd t o  a f f i r ma t i ve l y f i nd t ha t  t he  c hi l d
s uppor t  woul d be  a  s pe c i f i c  a mount  ba s e d on t he
de f e nda nt ' s  i nc ome  a nd t ha t  t he  de vi a t i on f r om t he
Gui de l i ne s  wa s  a ppr opr i a t e  f or  s pe c i f i c  r e a s ons .

I I I . Spe c i f i c a l l y ,  t he  Tr i a l  Cour t  s houl d ha ve  ma de  a
f i ndi ng of  t he  e xa c t  a mount  of  t he  c hi l d  s uppor t  t o  be
pa i d,  t he  a mount  t ha t  wa s  a c t ua l l y  be i ng pa i d a nd t he
r e a s ons  f or  t he  de vi a t i on f r om t he  c hi l d  s uppor t
gui de l i ne s .   Si nc e  t he  Cour t  di d not ,  t h i s  ma t t e r  mus t
be  s e nt  ba c k t o  t he  Tr i a l  Cour t  f or  t hos e  s pe c i f i c
f i ndi ngs .

Be f or e  a ddr e s s i ng t he  me r i t s  of  t hi s  a ppe a l ,  we  not e

t ha t  bot h pa r t i e s  ha ve  f i l e d mot i ons  a s ki ng us  t o  c ons i de r  pos t -

j udgme nt  f a c t s .   The  f a c t s  s ought  t o  be  ma de  a  pa r t  of  t he

a ppe l l a t e  r e c or d do not ,  i n  our  vi e w,  me e t  t he  r e qui r e me nt s  of

Rul e  14 of  t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .   Al l

mot i ons  of  t he  pa r t i e s  r e l a t i ve  t he r e t o a r e  de ni e d.

As  t o  t he  f i r s t  i s s ue ,  Ms .  Br owde r  i nt r oduc e d a n

a f f i da vi t  c ont a i ni ng t he  f ol l owi ng s t a t e me nt s :

4. I  be l i e ve  t ha t  t hi s  Cour t  i s  bi a s e d a ga i ns t
me ,  ba s e d upon s t a t e me nt s  t ha t  my f or me r  hus ba nd ha s
ma de  t o  me .
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5. My f or me r  hus ba nd,  Rhe a  Br owde r ,  de f e nda nt  i n
t he  pe ndi ng a c t i on t ol d me  t ha t  he  ( Br owde r )  hol ds  t he
Cour t  i n  hi s  ha nd a nd t ha t  f or  t he  j udge  t o  go a ga i ns t
a  Br owde r  woul d be  t o l i t e r a l l y c ommi t  pol i t i c a l
s ui c i de ,  a s  Rhe a  Br owde r  t ol d me  t ha t  he  c ont r i but e d
he a vi l y t o J udge  Wi l l i a ms '  pol i t i c a l  c a mpa i gn f or
j udge .

6. Mr .  Br owde r  t ol d me  t ha t  J udge  Wi l l i a ms  kne w
be t t e r  t ha n t o  go a ga i ns t  a  Br owde r .

7 . On a not he r  oc c a s i on,  Mr .  Br owde r  t ol d me  t ha t
he  ha d t he  Cour t  " i n  hi s  poc ke t " .

8 . Mr .  Br owde r  ha s  a l s o ma de  s t a t e me nt s  t o  me
t ha t  J udge  Wi l l i a ms  woul d not  a l l ow Rhe a  Br owde r  t o
l os e  hi s  home .

9. I  be l i e ve  on pe r s ona l  knowl e dge  a nd
i nf or ma t i on t ha t  Rhe a  Br owde r ' s  a t t or ne y,  Pol k Cool e y,
wa s  t he  f or me r  l a w pa r t ne r  of  J udge  Wi l l i a ms .

10. My f or me r  a t t or ne y,  Robe r t  Si mps on,  t ol d me
t ha t  I  c oul d e xpe c t  t hi s  Cour t  t o  be  bi a s e d a ga i ns t  me
i n t he  ha ndl i ng of  my c a s e .

Mr .  Br owde r  f i l e d a n a f f i da vi t  de nyi ng a l l  t he

s t a t e me nt s  a t t r i but e d t o hi m,  e xc e pt  one  r e l a t i ve  t o a

c ont r i but i on t o  t he  Cha nc e l l or ' s  c a mpa i gn a bout  whi c h Mr .  Br owde r

s t a t e d t he  f ol l owi ng:

Your  a f f i a nt  a ve r s  t ha t  t o  t he  be s t  of  hi s
knowl e dge  a nd r e c ol l e c t i on,  he  ha s  ne ve r  be f or e  me t
Cha nc e l l or  Fr a nk V.  Wi l l i a ms ,  I I I  unt i l  a f f i a nt
a ppe a r e d i n  Cour t  be f or e  Cha nc e l l or  Wi l l i a ms  on Ma y 7,
1993,  t he  da y t ha t  hi s  di vor c e  t r i a l  wa s  s c he dul e d,  a t
whi c h t i me  a  s e t t l e me nt  wa s  a nnounc e d t o  t he  Cour t .   He
ha s  not  s e e n t he  Cha nc e l l or  on a ny ot he r  oc c a s i on
s i nc e ,  e xc e pt  i n  Cour t  on mot i ons  i n  t he  t r i a l  of  t hi s
c a s e .

Af f i a nt  be l i e ve s  t ha t  t o t he  be s t  of  hi s
r e c ol l e c t i on,  s ome one ,  who wa s  s ol i c i t i ng c a mpa i gn
f unds  f or  Cha nc e l l or  Wi l l i a ms  on hi s  f i r s t  pol i t i c a l
c a mpa i gn f or  t he  of f i c e  of  Cha nc e l l or  i n  1984,  c a l l e d
de f e nda nt ' s  of f i c e  a nd s ol i c i t e d c a mpa i gn dona t i ons  t o
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whi c h de f e nda nt  ma i l e d a  dona t i on of  not  mor e  t ha n
$100. 00.

De f e nda nt  ha s  ne ve r  ha d a ny de a l i ngs  on a ny
ma t t e r s  wi t h Cha nc e l l or  Wi l l i a ms  e xc e pt  t o a ppe a r  i n
hi s  Cour t  i n t hi s  c a s e  a t  t i me s  r e qui r e d.

The  Cha nc e l l or ,  a f t e r  a  c ol l oquy wi t h c ouns e l  f or  Ms .

Br owde r ,  r e s ol ve d t he  i s s ue  a ga i ns t  he r ,  s t a t i ng t he  f ol l owi ng:

MR.  BLANKENSHI P:   Ba s i c a l l y,  wi t h a l l  due  r e s pe c t
t o  t he  Cour t ,  t he  t hr us t  of  my a f f i da vi t  i s  ba s e d upon
s t a t e me nt s  t ha t  t he  r e s ponde nt  i n  t hi s  c a s e ,  Mr .  Rhe a
Br owde r ,  ha s  ma de  ove r  t he  c our s e  of  t he s e  pr oc e e di ngs
t o my c l i e nt .   And he r  c onc e r n i s  not  ba s e d on a nyt hi ng
t he  Cour t  ha s  a c t ua l l y  s a i d or  done  but  r a t he r
s t a t e me nt s  Mr .  Br owde r  ha s  ma de  t o  he r .   The  t hr us t  of
our  mot i on i s  t o  r e move  a ny a ppe a r a nc e  wha t s oe ve r  of
i mpr opr i e t y,  a s  I  unde r s t a nd t he  r ul e s ,  j udi c i a l
c onduc t ,  a s  we l l  a s  pr of e s s i ona l  r e s pons i bi l i t y .

THE COURT:   But  c oul d I  be  r e s pons i bl e  f or  wha t
ot he r  pe opl e  go a r ound s a yi ng a bout  me  or  t he i r
r e l a t i ons hi p wi t h me ,  r e ga r dl e s s  of  t he  a c c ur a c y of  i t ?  
I  me a n,  i f  pe opl e  go a r ound - -  a s s umi ng t ha t  Mr .
Br owde r  ha s  s a i d t he  t hi ngs  t ha t  you ha ve  s e t  out  i n
your  mot i on he r e ,  wha t  woul d t ha t  do?   I  me a n,  i f  I  ha d
t o s t e p a s i de  e ve r y t i me  s ome body we nt  out  a nd ma de
c l a i ms  l i ke  t ha t .

MR.  BLANKENSHI P:   We l l ,  I  don ' t  t hi nk - -  t o  a ns we r
your  f i r s t  que s t i on,  I  don ' t  t h i nk t he  Cour t  i s
r e s pons i bl e  f or  ot he r  s t a t e me nt s  t ha t  a r e  ma de  by ot he r
pe opl e .   I  t h i nk t ha t  t he  r ul e s  of  c onduc t ,  howe ve r ,  i s
t he r e  i s  a n a ppe a r a nc e  of  a n i mpr opr i e t y,  t he n t he
Cour t  - -

THE COURT:   Wha t ' s  t he  a ppe a r a nc e ?   Wha t  ha ve  I
done ?

MR.  BLANKENSHI P:   We l l ,  s he  pe r c e i ve s  i t  a s  a n
a ppe a r a nc e ,  a nd t ha t ' s  t he  t hr us t  of  he r  a f f i da vi t .  
I ' m not  s a yi ng t he  Cour t  di d a nyt hi ng,  but  wha t  I ' m
s a yi ng i s  t ha t  s he  ha s ,  t hr oughout  t he s e  pr oc e e di ngs ,
ha d t he s e  s t a t e me nt s  ma de  t o  he r  a nd be l i e ve s  t ha t
be c a us e  of  t ha t  s he  c a nnot  ge t  a  f a i r  t r i a l  he r e .   And
I ' m bound t o  br i ng t ha t  t o  t he  a t t e nt i on of  t he  Cour t .
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THE COURT:   We l l ,  I  appr e c i a t e  t ha t  a nd I
unde r s t a nd your  r e s pons i bi l i t y  t o  do t ha t .   I ' m goi ng
t o de ny t he  mot i on a nd s t a t e  f or  t he  r e c or d t ha t  t he r e
i s  a bs ol ut e l y not hi ng wha t s oe ve r  a bout  t hi s  f a mi l y or
t he s e  pa r t i e s  t ha t  woul d c a us e  me  t o  be  bi a s e d one  wa y
or  t he  ot he r .   As  I  r e c a l l ,  t he y e nt e r e d i nt o a
s e t t l e me nt .   Wa s n ' t  t hi s  c a s e  r e s ol ve d by wa y of  a
s e t t l e me nt ?

MR.  BLANKENSHI P:   I t  wa s  a t  one  t i me ,  Your  Honor .

We  a gr e e  wi t h t he  obs e r va t i ons  of  t he  Cha nc e l l or

r e l a t i ve  t o s t a t e me nt s  ma de  by one  pa r t y t o a  l a ws ui t  t o t he

ot he r ,  a nd c onc l ude  t ha t  upon e mpl oyi ng t he  t e s t  t o  be  us e d i n

t he s e  ma t t e r s ,  t he  Cha nc e l l or  di d not  a bus e  hi s  di s c r e t i on i n

de c l i ni ng t o  r e c us e  hi ms e l f .   El l i s on v.  Al l e y,  902 S. W. 2d 415

( Te nn. App. 1995) .

As  t o  t he  r e ma i ni ng t wo i s s ue s ,  t he  Cha nc e l l or  r e f us e d

t o r e - e xa mi ne  t he  ba s i s  of  t he  s e t t l e me nt  a gr e e d t o  by t he

pa r t i e s ,  but  di d a l l ow pr oof  t o  s how a ny c ha nge  i n  c i r c ums t a nc e

f r om t he  e nt r y of  t he  or i gi na l  or de r  t o  t he  da t e  of  t r i a l ,  whi c h

woul d j us t i f y  i nc r e a s i ng c hi l d  s uppor t .

The  pa r t i e s  we r e  di vor c e d by de c r e e  e nt e r e d on J une  14,

1993,  whi c h pr ovi de d a s  t o  c hi l d  s uppor t  t he  f ol l owi ng:

( 3) Chi l d Suppor t .   The  De f e nda nt ' s  c hi l d  s uppor t
obl i ga t i on f or  t he  t wo ( 2)  mi nor  c hi l dr e n s ha l l  be
s a t i s f i e d t hr ough t he  i nc ome  f r om t wo ( 2)  e xi s t i ng
t r us t s  known a s  t he  Anke r  Br owde r  Tr us t  Agr e e me nt  a nd
t he  Rhe a  Chr i s t ophe r  Br owde r  Tr us t  Agr e e me nt  whi c h wi l l
be  f unde d a s  f ol l ows :

( a ) Ea c h t r us t  c ur r e nt l y  ha s  a  pr i nc i pa l  s um
of  Ei ght y Thous a nd Dol l a r s  ( $80, 000. 00) .
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( b) The  De f e nda nt  owns  t hi r t y- t wo t hous a nd
t we nt y ( 32, 020)  s ha r e s  of  Uni on Pl a nt e r s  Ba nk s t oc k,
t he  va l ue  of  Si x Hundr e d Thous a nd Dol l a r s  ( $600, 000. 00)
of  whi c h wi l l  be  s e t  a s i de  f or  t he  Pl a i nt i f f  a s
pr ovi de d ot he r wi s e  i n  t hi s  a gr e e me nt .   The  ba l a nc e  of
t he  s t oc k s ha l l  be  di vi de d be t we e n t he  t wo ( 2)  mi nor
c hi l dr e n wi t h t wo- t hi r ds  ( 2/ 3)  of  t he  s t oc k t o  be
pl a c e d i nt o t he  t r us t  f or  Rhe a  Chr i s t ophe r  Br owde r  a nd
one - t hi r d ( 1/ 3)  of  t he  r e ma i ni ng s t oc k t o  be  pl a c e d
i nt o t he  t r us t  f or  Edwa r d Ca r ma c k ( Anke r )  Br owde r .

( c ) The  pr oc e e ds  of  t he  He r i t a ge  Fe de r a l
Sa vi ngs  Ba nk Ac c ount  No.  6225369 s ha l l  be  di vi de d
e qua l l y  be t we e n t he  t wo ( 2)  mi nor  c hi l dr e n a nd pl a c e d
i nt o t he i r  r e s pe c t i ve  t r us t  a c c ount s .

The  Tr us t e e  of  t he  Anke r  Br owde r  Tr us t  a nd t he
Rhe a  Chr i s t ophe r  Br owde r  Tr us t  s ha l l  be  a n
i ns t i t ut i ona l  t r us t e e  who s ha l l  be  s e l e c t e d by c ouns e l
f or  Pl a i nt i f f .

The  Tr us t e e  of  t he  Anke r  Br owde r  Tr us t  a nd t he
Rhe a  Chr i s t ophe r  Br owde r  Tr us t  s ha l l  pa y out  t he  i nc ome
f r om t he  t r us t s  mont hl y t o t he  Pl a i nt i f f  f or  t he
s uppor t  of  t he  t wo ( 2)  mi nor  c hi l dr e n unt i l  e a c h c hi l d
r e a c he s  ma j or i t y  pur s ua nt  t o  T. C. A.  §  34- 11- 102.   At
s uc h t i me  a s  t he  mi nor  c hi l dr e n r e a c h t he  a ge  of
ma j or i t y  pur s ua nt  t o  T. C. A.  §  34- 11- 102,  t he  t e r ms  of
t he  t r us t s  whi c h a r e  i n  e xi s t e nc e  r e ga r di ng t he
di s t r i but i on of  t he  c or pus  of  t he  t r us t  s ha l l  r e ma i n i n
e f f e c t .

The  Pl a i nt i f f  s ha l l  r e c e i ve  f or  t he  s uppor t  of  t he
c hi l dr e n t he  s oc i a l  s e c ur i t y  be ne f i t s  r e c e i ve d by e a c h
c hi l d  dur i ng t he  mi nor  c hi l d ' s  mi nor i t y  a s  de f i ne d by
T. C. A.  §  34- 11- 102.

The  c hi l d  s uppor t  pa yme nt  i n  t hi s  Or de r  i s  t he
a mount  s e t  f or t h  i n  c ur r e nt  publ i s he d Te nne s s e e  Chi l d
Suppor t  Gui de l i ne s ,  a nd t he  pa yor  of  c hi l d  s uppor t  i s
pr ovi di ng he a l t h  i ns ur a nc e  c ove r a ge  f or  t he  c hi l dr e n
a nd t he  a mount  of  c o- pa r e nt i ng t i me  of  t he  pa yor  wi t h
t he  c hi l dr e n i s  nor ma l  unde r  t he  gui de l i ne  r e gul a t i ons .

The  pa r t i e s  he r e t o a f f i r ma t i ve l y a c knowl e dge  t ha t
no a c t i on by t he  pa r t i e s  wi l l  be  e f f e c t i ve  t o  r e duc e
c hi l d  s uppor t  a f t e r  t he  due  da t e  of  e a c h pa yme nt ,  a nd
t he y unde r s t a nd t ha t  c our t  a ppr ova l  mus t  be  obt a i ne d
be f or e  c hi l d  s uppor t  c a n be  r e duc e d or  modi f i e d,  unl e s s
s uc h pa yme nt s  a r e  a ut oma t i c a l l y  r e duc e d or  t e r mi na t e d
unde r  t he  t e r ms  of  t hi s  Agr e e me nt  or  by ope r a t i on of
l a w.

.  .  .  .
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( 8) Li f e  I ns ur anc e .   The  De f e nda nt  c ur r e nt l y  owns
a  Chubb whol e  l i f e  i ns ur a nc e  pol i c y i n  t he  a mount  of
Two Hundr e d Thous a nd Dol l a r s  ( $200, 000. 00) .   The
De f e nda nt  s ha l l  ma i nt a i n t ha t  pol i c y f or  t he  r e ma i nde r
of  hi s  l i f e  a nd s ha l l  na me  t he  Pl a i nt i f f  a s  a  f i f t y
pe r c e nt  ( 50%)  be ne f i c i a r y of  t he  pol i c y a nd s ha l l  na me
e a c h mi nor  c hi l d  a s  a  t we nt y- f i ve  pe r c e nt  ( 25%)
be ne f i c i a r y of  t he  pol i c y.   I f  t he  t r us t s  f or  t he
be ne f i t  of  t he  c hi l dr e n of  t he  pa r t i e s  a r e  s t i l l  i n
e xi s t e nc e  a t  t he  t i me  of  t he  De f e nda nt ' s  de a t h,  t he
be ne f i t s  pur s ua nt  t o  t he  Chubb whol e  l i f e  i ns ur a nc e
pol i c y pa ya bl e  t o  t he  c hi l dr e n s ha l l  be  pa i d i nt o t ha t
c hi l d ' s  t r us t .

I n  a n e a r l i e r  pos t - di vor c e  pr oc e e di ngs  Mr s .  Br owde r

s ought  t o  ha ve  t hi s  j udgme nt  s e t  a s i de  unde r  Rul e  59 or  Rul e  60

of  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .   The  Tr i a l  Cour t  f ound

a dve r s e l y t o  he r  c ont e nt i on a s  t o  t ha t  s ui t  whi c h wa s  a f f i r me d by

t hi s  Cour t  i n  a n opi ni on e nt e r e d on Apr i l  20,  1995.

The  pr oof  i n  c onne c t i on wi t h t he  pr e s e nt  a ppe a l  s hows

t ha t  a  t r us t  wa s  e s t a bl i s he d f or  bot h c hi l dr e n f r om moni e s  whi c h

we r e  a l r e a dy i n  t he i r  na me  by r e a s on of  Soc i a l  Se c ur i t y  be ne f i t s

t he y dr e w i nc i de nt  t o Mr .  Br owde r ' s  e nt i t l e me nt ,  p l us  c e r t a i n

f unds  s uppl i e d by bot h pa r e nt s ,  but  pr i nc i pa l l y  f r om t he  s a l e  of

s t oc k of  Uni on Pl a nt e r s  Na t i ona l  Ba nk.

Whe n t he  t r us t  wa s  e s t a bl i s he d f or  Chr i s t ophe r ,  c opy of

whi c h wa s  not  ma de  a n e xhi bi t  t o  t hi s  pr oc e e di ng,  i t  t o t a l e d

a ppr oxi ma t e l y $196, 000.   One - e i ght h of  t hi s  a mount  wa s  pl a c e d i n

non- i nc ome - pr oduc i ng gr owt h a s s e t s  a s  a  he dge  a ga i ns t  i nf l a t i on,

a nd t he  ba l a nc e  i n  va r i ous  ot he r  i nve s t me nt s ,  whi c h pr ovi de d f or

mos t  of  t he  pe r i od a f t e r  i t s  e s t a bl i s hme nt  t o t he  da t e  of  t he
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he a r i ng be l ow,  $969 pe r  mont h i n  i nc ome .   I n  a ddi t i on t o  t ha t  t he

t r us t  c ont i nue d t o  r e c e i ve  t he  Soc i a l  Se c ur i t y  be ne f i t s  t o  whi c h

Chr i s t ophe r  wa s  e nt i t l e d i n  t he  a mount  of  $805 pe r  mont h,  whi c h

t he  t e s t i mony s hows  wi l l  c ont i nue  unt i l  he  r e a c he s  t he  a ge  of  18.  

I nc ome  s uppl i e d t o  Chr i s t ophe r  ha s  be e n f or  t he  mos t

pa r t  $1774 pe r  mont h dur i ng t he  s c hool  ye a r  a nd a n a ddi t i ona l

$378 pe r  mont h f or  pr i va t e  s c hool  t ui t i on whi c h Mr .  Br owde r  ha s

vol unt a r i l y  pa i d.

Ms .  Br owde r  i ns i s t s  t ha t  not wi t hs t a ndi ng he r  a gr e e me nt

i n t he  di vor c e  de c r e e  t ha t  t he  a mount  s e t  up f or  c hi l d  s uppor t

wa s  pr ope r  a nd me t  t he  c hi l d  s uppor t  gui de l i ne s  t he n i n  e f f e c t ,

t he  Tr i a l  Cour t  di d not  ma ke  a  de t e r mi na t i on of  Mr .  Br owde r ' s

i nc ome ,  or  t he  a mount  a bove  t he  $1365 pe r  mont h ma xi mum s e t  out

i n  t he  gui de l i ne s  t ha t  Mr .  Br owde r  s houl d pa y.

Al t hough Mr .  Br owde r ' s  t e s t i mony i s  s ome wha t  c onf us i ng

- - he  wa s  81 ye a r s  ol d a t  t he  t i me  of  t r i a l - - we  t hi nk a  f a i r

r e a di ng of  hi s  t e s t i mony s hows ,  a s  f ound by t he  Cha nc e l l or ,  t ha t

hi s  i nc ome  ha d de c l i ne d s i nc e  t he  da t e  of  t he  or i gi na l  or de r .   

Mor e ove r ,  t he r e  i s  no pr oof  t ha t  Chr i s t ophe r ' s  e xpe ns e s  ha ve

i nc r e a s e d;  t hus ,  we  f i nd t he  e vi de nc e  doe s  not  pr e ponde r a t e

a ga i ns t  t he  Cha nc e l l or ' s  f i ndi ng r e l a t i ve  t o  c ha nge  of

c i r c ums t a nc e .
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Mor e ove r ,  t he  t r us t e e  of  Chr i s t ophe r ' s  t r us t  t e s t i f i e d

t ha t  t he  ba l a nc e  of  t he  t r us t  a t  t he  t i me  of  t he  he a r i ng be l ow

wa s  $170, 582 2 a nd s houl d i t  be  c onve r t e d t o  c a s h a nd a n a nnui t y

pur c ha s e d i t  woul d pa y Chr i s t ophe r  f or  t he  ba l a nc e  of  hi s

mi nor i t y  ( s i x  ye a r s  a nd f i ve  mont hs )  a  mi ni mum of  $1300 t o  $1400

pe r  mont h.   The  t r us t e e  r e c ogni z e d t ha t  t hi s  i s  a  r ough f i gur e

a nd pr oba bl y on t he  l ow s i de .   We  s us pe c t  he  i s  c or r e c t  i n  t ha t

s houl d t he  t r us t  be  c onve r t e d t o  c a s h,  a nd pa i d t o  Chr i s t ophe r  i n

mont hl y i ns t a l l me nt s  unt i l  he  r e a c he s  t he  a ge  of  18,  he  woul d

r e c e i ve  $2215 pe r  mont h.   Thi s ,  c oupl e d wi t h hi s  Soc i a l  Se c ur i t y

be ne f i t s  of  $805 a nd s c hool  t ui t i on whi c h we  pr e s ume  Mr .  Br owde r

woul d wa nt  t o  c ont i nue  t o  pa y,  woul d gi ve  Chr i s t ophe r  a n i nc ome

of  $3398 pe r  mont h dur i ng t he  s c hool  ye a r ,  a nd $3020 f or  t he

mont hs  he  wa s  not  i n  s c hool .   Addi t i ona l l y ,  a l t hough t he  dol l a r

a mount  i s  not  s hown i n t he  r e c or d,  Chr i s t ophe r  ha s  t he  be ne f i t  of

he a l t h  i ns ur a nc e  c ove r a ge  s uppl i e d by Mr .  Br owde r .

I n  c onc l us i on,  we  not e  Na s h v.  Mul l e ,  846 S. W. 2d 803

( Te nn. 1993) ,  whi c h a ddr e s s e s  t he  gui de l i ne s  a s  i t  r e l a t e s  t o

we a l t hy pa r e nt s  wi t h " a n e nor mous  mont hl y i nc ome . "   I n  t ha t  c a s e

our  Supr e me  Cour t  c onc l ude s  t ha t  t he  t r i a l  c our t  r e t a i ns

di s c r e t i on on a  c a s e - by- c a s e  ba s i s  t o  ma ke  a n a ppr opr i a t e  a wa r d

be yond t he  gui de l i ne  ma xi mum whe r e  t he  obl i gor ' s  ne t  i nc ome

e xc e e ds  $6250 pe r  mont h upon ba l a nc i ng bot h t he  c hi l d ' s  ne e ds  a nd

t he  pa r e nt ' s  me a ns .   Na s h wa s  de c i de d on J a nua r y 19,  1993,  s ome
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f i ve  mont hs  be f or e  t he  a gr e e me nt  a s  t o  c hi l d  s uppor t  wa s  ma de  i n

t hi s  c a s e  a nd,  pr e s uma bl y,  wa s  c ons i de r e d by t he  pa r t i e s  a nd

c ouns e l  pr i or  t o  t he  a gr e e me nt .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs ,  i f  a ny,  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Ms .  Br owde r  a nd he r

s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


