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Carol Waggoner Browder, former wife of Rhea R Browder,
filed a post-divorce petition seeking an increase of child
support for the parties' older son, Anker, and their younger son,
Chri stopher. The Trial Court found that she had not carried the
burden of showi ng a change in circunstance, justifying an

increase in the child support award.



Ms. Browder appeals, insisting that the Trial Court

shoul d have recused hinself, and with regard to child support as

1

to Christopher,” raises the follow ng two issues:

1. The Trial Court erred in failing to nodify the
child support and to affirmatively find that the child
support woul d be a specific anbunt based on the
defendant's i ncone and that the deviation fromthe

Gui del i nes was appropriate for specific reasons.

I11. Specifically, the Trial Court should have nmade a
finding of the exact anmount of the child support to be
pai d, the anount that was actually being paid and the
reasons for the deviation fromthe child support

guidelines. Since the Court did not, this matter nust

be sent back to the Trial Court for those specific
findi ngs.

Bef ore addressing the nerits of this appeal, we note
that both parties have filed notions asking us to consider post-
judgnment facts. The facts sought to be nade a part of the
appel l ate record do not, in our view, neet the requirenents of
Rul e 14 of the Tennessee Rul es of Appellate Procedure. All

notions of the parties relative thereto are deni ed.

As to the first issue, Ms. Browder introduced an

affidavit containing the foll ow ng statenents:

4. | believe that this Court is biased agai nst
me, based upon statenents that ny forner husband has
made to ne.

1 The ol der child, Anker, had attained his 18th birthday at the tinme
of the hearing below, and, although Ms. Browder's petition did seek an
increase in his child support until he reached that age, it appears her appeal
is directed only to the action insofar as the younger child, Christopher, is
concerned.



5. My former husband, Rhea Browder, defendant in
t he pending action told ne that he (Browder) holds the
Court in his hand and that for the judge to go agai nst
a Browder would be to literally conmt politica
sui ci de, as Rhea Browder told nme that he contri buted
heavily to Judge Wl lianms' political canpaign for
j udge.

6. M. Browder told ne that Judge WIIlians knew
better than to go agai nst a Browder.

7. On anot her occasion, M. Browder told ne that
he had the Court "in his pocket".

8. M. Browder has al so made statenents to nme
that Judge WIlians would not all ow Rhea Browder to
| ose his hone.

9. | believe on personal know edge and
informati on that Rhea Browder's attorney, Pol k Cool ey,
was the fornmer |aw partner of Judge WIIians.

10. M fornmer attorney, Robert Sinpson, told ne
that | could expect this Court to be biased agai nst ne
in the handling of ny case.

M. Browder filed an affidavit denying all the
statenents attributed to him except one relative to a
contribution to the Chancellor's canpai gn about which M. Browder

stated the foll ow ng:

Your affiant avers that to the best of his
knowl edge and recol |l ecti on, he has never before net
Chancel lor Frank V. Wllians, Ill until affiant
appeared in Court before Chancellor WIllianms on My 7,
1993, the day that his divorce trial was schedul ed, at
which tine a settlenent was announced to the Court. He
has not seen the Chancell or on any other occasion
since, except in Court on notions in the trial of this
case.

Affiant believes that to the best of his
recol l ecti on, soneone, who was soliciting canpaign
funds for Chancellor WIllianms on his first political
canpaign for the office of Chancellor in 1984, called
defendant's office and solicited canpai gn donations to



whi ch defendant mail ed a donation of not nore than
$100. 00.

Def endant has never had any dealings on any
matters with Chancellor WIlianms except to appear in
his Court in this case at tines required.

The Chancellor, after a colloquy with counsel for M.

Browder, resolved the issue against her, stating the foll ow ng:

MR, BLANKENSHI P: Basically, with all due respect
to the Court, the thrust of ny affidavit is based upon
statenents that the respondent in this case, M. Rhea
Browder, has nade over the course of these proceedings
to ny client. And her concern is not based on anything
the Court has actually said or done but rather
statements M. Browder has nade to her. The thrust of
our notion is to renove any appearance what soever of
i npropriety, as | understand the rules, judicial
conduct, as well as professional responsibility.

THE COURT: But could | be responsible for what
ot her people go around sayi ng about ne or their
relationship with ne, regardl ess of the accuracy of it?

I nmean, if people go around -- assum ng that M.
Browder has said the things that you have set out in
your notion here, what would that do? | nean, if | had

to step aside every tinme sonebody went out and nade
clainms |like that.

MR BLANKENSHI P:  Well, | don't think -- to answer
your first question, | don't think the Court is
responsi ble for other statenents that are nade by ot her

people. | think that the rules of conduct, however, is
there is an appearance of an inpropriety, then the
Court --

THE COURT: Wat's the appearance? Wat have |
done?

MR. BLANKENSHI P: Well, she perceives it as an
appearance, and that's the thrust of her affidavit.
"' mnot saying the Court did anything, but what |'m
saying is that she has, throughout these proceedi ngs,
had these statenents nade to her and believes that
because of that she cannot get a fair trial here. And
I"m bound to bring that to the attention of the Court.



THE COURT: Well, | appreciate that and |
under stand your responsibility to do that. |'m going
to deny the notion and state for the record that there
i s absol utely nothing whatsoever about this famly or
these parties that would cause nme to be biased one way
or the other. As | recall, they entered into a
settlenent. Wasn't this case resolved by way of a
settl enent?

VMR, BLANKENSHI P: It was at one tine, Your Honor.

We agree with the observations of the Chancell or
relative to statenments made by one party to a lawsuit to the
ot her, and concl ude that upon enploying the test to be used in
these matters, the Chancellor did not abuse his discretion in

declining to recuse hinself. Elison v. Alley, 902 S.W2d 415

(Tenn. App. 1995).

As to the remaining two i ssues, the Chancellor refused
to re-examne the basis of the settlenent agreed to by the
parties, but did allow proof to show any change in circunstance
fromthe entry of the original order to the date of trial, which

woul d justify increasing child support.

The parties were divorced by decree entered on June 14,

1993, which provided as to child support the follow ng:

(3) Child Support. The Defendant's child support
obligation for the two (2) mnor children shall be
satisfied through the inconme fromtwo (2) existing
trusts known as the Anker Browder Trust Agreenent and
t he Rhea Christopher Browder Trust Agreenent which wll
be funded as foll ows:

(a) Each trust currently has a principal sum
of Eighty Thousand Dol |l ars ($80, 000. 00).



(b) The Defendant owns thirty-two thousand
twenty (32,020) shares of Union Planters Bank stock,
t he val ue of Six Hundred Thousand Dol |l ars ($600, 000. 00)
of which will be set aside for the Plaintiff as
provi ded otherwise in this agreenent. The bal ance of
the stock shall be divided between the two (2) m nor
children with two-thirds (2/3) of the stock to be
placed into the trust for Rhea Christopher Browder and
one-third (1/3) of the remaining stock to be placed
into the trust for Edward Carmack (Anker) Browder.

(c) The proceeds of the Heritage Federal
Savi ngs Bank Account No. 6225369 shall be divided
equal |y between the two (2) mnor children and pl aced
into their respective trust accounts.

The Trustee of the Anker Browder Trust and the
Rhea Chri stopher Browder Trust shall be an
institutional trustee who shall be sel ected by counsel
for Plaintiff.

The Trustee of the Anker Browder Trust and the
Rhea Chri stopher Browder Trust shall pay out the incone
fromthe trusts nonthly to the Plaintiff for the
support of the two (2) mnor children until each child
reaches majority pursuant to T.C A 8§ 34-11-102. At
such time as the mnor children reach the age of
majority pursuant to T.C. A. 8§ 34-11-102, the terns of
the trusts which are in existence regarding the
di stribution of the corpus of the trust shall remain in
effect.

The Plaintiff shall receive for the support of the
children the social security benefits received by each
child during the minor child' s mnority as defined by
T.C A 8 34-11-102.

The child support paynent in this Oder is the
anmount set forth in current published Tennessee Child
Support Cuidelines, and the payor of child support is
provi ding health insurance coverage for the children
and the anount of co-parenting tinme of the payor with
the children is normal under the guideline regulations.

The parties hereto affirmatively acknow edge t hat
no action by the parties will be effective to reduce
child support after the due date of each paynent, and
they understand that court approval nust be obtained
before child support can be reduced or nodified, unless
such paynents are automatically reduced or term nated
under the terns of this Agreenent or by operation of
I aw.



(8) Life Insurance. The Defendant currently owns
a Chubb whole life insurance policy in the anount of
Two Hundred Thousand Dol | ars ($200, 000.00). The
Def endant shall maintain that policy for the renainder
of his Ilife and shall nane the Plaintiff as a fifty
percent (50% beneficiary of the policy and shall nane
each minor child as a twenty-five percent (25%
beneficiary of the policy. |If the trusts for the
benefit of the children of the parties are still in
exi stence at the tine of the Defendant's death, the
benefits pursuant to the Chubb whole life insurance
policy payable to the children shall be paid into that
child' s trust.

In an earlier post-divorce proceedings Ms. Browder
sought to have this judgnent set aside under Rule 59 or Rule 60
of the Tennessee Rules of Civil Procedure. The Trial Court found
adversely to her contention as to that suit which was affirned by

this Court in an opinion entered on April 20, 1995.

The proof in connection with the present appeal shows
that a trust was established for both children from nonies which
were already in their nane by reason of Social Security benefits
they drew incident to M. Browder's entitlenent, plus certain
funds supplied by both parents, but principally fromthe sal e of

stock of Union Planters National Bank.

When the trust was established for Christopher, copy of
whi ch was not nmade an exhibit to this proceeding, it totaled
approxi mately $196, 000. One-eighth of this amunt was placed in
non-i ncome- produci ng grow h assets as a hedge against inflation,
and the bal ance in various other investnents, which provided for

nost of the period after its establishnent to the date of the



heari ng bel ow, $969 per nonth in income. |In addition to that the
trust continued to receive the Social Security benefits to which
Chri stopher was entitled in the amobunt of $805 per nobnth, which

the testinmony shows will continue until he reaches the age of 18.

I ncome supplied to Christopher has been for the nost
part $1774 per nmonth during the school year and an additi onal
$378 per nonth for private school tuition which M. Browder has

voluntarily paid.

Ms. Browder insists that notw thstandi ng her agreenent
in the divorce decree that the anmount set up for child support
was proper and net the child support guidelines then in effect,
the Trial Court did not make a determ nation of M. Browder's
i ncone, or the anpbunt above the $1365 per nonth naxi mum set out

in the guidelines that M. Browder should pay.

Al t hough M. Browder's testinony is sonewhat confusing
--he was 81 years old at the tine of trial--we think a fair
readi ng of his testinony shows, as found by the Chancellor, that
his i ncome had declined since the date of the original order.
Moreover, there is no proof that Christopher's expenses have
i ncreased; thus, we find the evidence does not preponderate
agai nst the Chancellor's finding relative to change of

ci rcunst ance.



Moreover, the trustee of Christopher's trust testified
that the balance of the trust at the tine of the hearing bel ow
was $170,582% and should it be converted to cash and an annuity
purchased it woul d pay Christopher for the bal ance of his
mnority (six years and five nonths) a mninmum of $1300 to $1400
per nmonth. The trustee recognized that this is a rough figure
and probably on the I ow side. W suspect he is correct in that
should the trust be converted to cash, and paid to Christopher in
nmonthly installnments until he reaches the age of 18, he would
recei ve $2215 per nonth. This, coupled with his Social Security
benefits of $805 and school tuition which we presune M. Browder
woul d want to continue to pay, would give Christopher an incone
of $3398 per nonth during the school year, and $3020 for the
nmont hs he was not in school. Additionally, although the doll ar
anount is not shown in the record, Christopher has the benefit of

heal t h i nsurance coverage supplied by M. Browder.

In conclusion, we note Nash v. Mille, 846 S.W2d 803

(Tenn. 1993), which addresses the guidelines as it relates to

weal thy parents with "an enornous nonthly inconme." |In that case
our Suprene Court concludes that the trial court retains

di scretion on a case-by-case basis to nake an appropriate award
beyond the gui deli ne maxi mum where the obligor's net incone
exceeds $6250 per nonth upon bal ancing both the child' s needs and

the parent's neans. Nash was decided on January 19, 1993, sone

2 Ms. Browder withdrew approximtely $25,000 from Christopher's
trust to reimburse herself for taxes she paid incident to the sale of the
Uni on Pl anter Bank stock.



five nonths before the agreenent as to child support was made in
this case and, presunably, was considered by the parties and

counsel prior to the agreenent.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs, if any, as may be necessary and collection of costs
bel ow. Costs of appeal are adjudged agai nst Ms. Browder and her

surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMiurray, J.
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