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Thi s  c a s e  or i gi na t e d i n  t he  Ge ne r a l  Se s s i ons  Cour t  f or

Ha mi l t on Count y.   I n  pl a i nt i f f ' s  c i vi l  wa r r a nt  t he  pl a i nt i f f  s ought

da ma ge s  f or  pe r s ona l  i nj ur y f r om t he  de f e nda nt s ,  He nr y Sha nnon a nd

Da vi d W.  Ki ng.   Ki ng wa s  ne ve r  s e r ve d wi t h pr oc e s s  a nd he  i s  not  a

pa r t y  t o  t hi s  a c t i on.   Whi l e  t he  c a s e  wa s  pe ndi ng i n  t he  ge ne r a l

s e s s i ons  c our t ,  t he  pa r t i e s ,  t hr ough t he i r  a t t or ne ys ,  r e a c he d a

s e t t l e me nt  whe r e by t he  de f e nda nt  or  hi s  l i a bi l i t y  i ns ur a nc e  c ompa ny

wa s  t o  pa y t he  pl a i nt i f f  t he  s um of  $4, 500. 00.   Pa yme nt  wa s  not

f or t hc omi ng.   I t  wa s  l a t e r  l e a r ne d t ha t  Uni ve r s a l  Se c ur i t y

I ns ur a nc e  Compa ny,  de f e nda nt ' s  l i a b i l i t y  i ns ur a nc e  c a r r i e r ,   wa s

pl a c e d i nt o r e c e i ve r s hi p by t he  St a t e  of  Te nne s s e e .

On Apr i l  14,  1994,  t he  pl a i nt i f f  f i l e d a  mot i on i n  t he  ge ne r a l

s e s s i ons  c our t  s t yl e d " Mot i on t o  Ac t i va t e  a nd Enf or c e  Se t t l e me nt . "

The  j udge  of  t he  ge ne r a l  s e s s i ons  c our t  de c l i ne d t o  e nf or c e  t he

s e t t l e me nt  a nd a ppa r e nt l y  he l d a  t r i a l  on t he  me r i t s .   J udgme nt  wa s

e nt e r e d i n  f a vor  of  t he  pl a i nt i f f  a ga i ns t  t he  de f e nda nt  f or

$2, 895. 00.   An a ppe a l  wa s  pe r f e c t e d t o  t he  c i r c ui t  c our t .

I n t he  c i r c ui t  c our t ,  t he  de f e nda nt  f i l e d a  mot i on f or  s umma r y

j udgme nt  on t he  gr ounds  t ha t  Ki ng,  who wa s  dr i vi ng t he  de f e nda nt ' s

a ut omobi l e  a t  t he  t i me  of  t he  a c c i de nt ,  wa s  not  a n e mpl oye e ,  a ge nt

or  s e r va nt  of  t he  de f e nda nt ,  he nc e ,  he  wa s  a nd i s  not  vi c a r i ous l y

l i a bl e  f or  t he  a c t s  of  Ki ng.   As  a  s e c ond gr ound f or  t he  mot i on,
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t he  de f e nda nt  a s s e r t e d t ha t  t he  pl a i nt i f f  c a nnot  pr oc e e d a ga i ns t

t he  de f e nda nt  be c a us e  t he  pl a i nt i f f  f a i l e d t o  obt a i n s e r v i c e  of

pr oc e s s  on Ki ng.

The  pl a i nt i f f  a l s o f i l e d a  mot i on f or  s umma r y j udgme nt  on t he

gr ounds  t ha t  t he r e  ha d be e n a n a gr e e me nt  t o  s e t t l e  t he  c a s e  f or

$4, 500. 00 a nd t ha t  t he  de f e nda nt  ha d r e ne ge d on t he  a gr e e me nt .   I n

s uppor t  of  hi s  mot i on,  t he  pl a i nt i f f  f i l e d t he  a f f i da vi t  of  Hugh

Ga r ne r ,  At t or ne y f or  t he  pl a i nt i f f .   I n  hi s  a f f i da vi t ,  Mr .  Ga r ne r

de pos e d,  i nt e r  a l i a ,  a s  f ol l ows :

2. I n J ul y 1991,  I ,  on be ha l f  of  Be nni e  Ye a r by,
of f e r e d t o s e t t l e  hi s  c l a i m a ga i ns t  t he  de f e nda nt s ,  He nr y
Sha nnon d/ b/ a  Uni t e d Ta xi  St a nd a nd Da vi d W.  Ki ng,  f or
t he  s um of  $4, 500. 00.

3. The  de f e nda nt s ,  t hr ough t he i r  a t t or ne y,  El a i ne
B.  Wi ne r ,  a gr e e d t o  pa y $4, 500. 00  i n  s e t t l e me nt  of  t he
c l a i m.

4. Subs e que nt  t o  J ul y,  1991,  t he  de f e nda nt s
r e f us e d t o  pa y t he  moni e s  a nd ha ve  not  pa i d t he  moni e s  t o
da y ( s i c ) .

The  de f e nda nt  r e s ponde d t o  t he  pl a i nt i f f ' s  mot i on f or

s umma r y j udgme nt  a nd i n  s o doi ng,  f i l e d t wo l e t t e r s ,  one  f r om t he

Te nne s s e e  Re c e i ve r ' s  Of f i c e  a dvi s i ng t ha t  Uni ve r s a l  ha d be e n pl a c e d

i n r e c e i ve r s hi p.   The  s e c ond l e t t e r  wa s  a ppa r e nt l y  a  c ove r  l e t t e r

whe r e by t he  de f e nda nt ' s  a t t or ne y s e nt  a  c opy of  t he  f i r s t  l e t t e r  t o

t he  pl a i nt i f f ' s  a t t or ne y.   Fur t he r ,  t he  de f e nda nt ' s  a t t or ne y f i l e d
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I t  i s  r e f l e c t e d  i n  t h e  r e c o r d  t h a t  " Un i d o m"  wa s  a c t i n g  a s  c l a i ms  ma n a g e r  f o r

Un i v e r s a l  Se c u r i t y  I n s u r a n c e  Co mp a n y .   I n  r e f e r r i n g  t o  t h e  i n s u r a n c e  c o mp a n y ,  t h e

p a r t i e s  u s e  t h e  t e r ms  i n t e r c h a n g e a b l y .
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i n oppos i t i on t o  t he  pl a i nt i f f ' s  mot i on he r  a f f i da vi t  whi c h i n

pe r t i ne nt  pa r t  i s  a s  f ol l ows :

I  a m a n a t t or ne y l i c e ns e d i n  t he  St a t e  of  Te nne s s e e ,
numbe r  011337.   Dur i ng 1991,  I  wa s  a n a t t or ne y a t  Lut he r ,
Ande r s on,  Cl e a r y & Rut h,  P. C.   I  wa s  r e t a i ne d by Uni dom
I ns ur a nc e  Compa ny t o  r e pr e s e nt  t he i r  i ns ur e d,  Uni t e d Ta xi
St a nd,  i n  t hi s  ma t t e r . 1

I n J ul y,  1991,  I  e nt e r e d s e t t l e me nt  ne got i a t i ons
wi t h t he  pl a i nt i f f ' s  a t t or ne y,  Hugh Ga r ne r .  The s e
ne got i a t i ons  we r e  ba s e d on s e t t l e me nt  a ut hor i z a t i on f r om
t he  de f e nda nt ' s  c a r r i e r ,  Uni dom I ns ur a nc e  Compa ny.   The
de f e nda nt s  ha d no knowl e dge  of  t he  ongoi ng ne got i a t i ons ,
nor  di d t he y c ont r i bu t e  t o  or  pa r t i c i pa t e  i n  a ny s uc h
ne got i a t i ons .   I n  t he  f i r s t  or  s e c ond we e k of  J ul y,  1991,
At t or ne y Ga r ne r  a nd I  r e a c he d a  s e t t l e me nt  of  $4, 500. 00
f or  bodi l y  i nj ur y onl y.   Uni dom ha d pr e vi ous l y pa i d t he
a mount s  f or  pr ope r t y da ma ge  t o  t he  pl a i nt i f f .   Al l  f unds
f or  s e t t l e me nt  we r e  t o  c ome  f r om Uni dom I ns ur a nc e
Compa ny.   Uni t e d Ta xi  St a nd di d not  c ont r i but e  a ny mone y
t o t he  s e t t l e me nt  nor  di d Uni t e d Ta xi  St a nd,  who i s  t he
de f e nda nt  i n t hi s  l a ws ui t ,  a ut hor i z e  a ny ne got i a t i ons  or
s e t t l e me nt .   I  no t i f i e d de f e nda nt s  Sha nnon a nd Ki ng of
t he  s e t t l e me nt  by t e l e phone .   I n l a t e  J u l y  or  e a r l y
Augus t  of  1991,  I  wa s  not i f i e d t ha t  Uni dom wa s  i n
r e c e i ve r s hi p.   I  not i f i e d At t or ne y Ga r ne r  of  t he  pr ob-
l e ms .  Ul t i ma t e l y,  t h i s  c a s e  wa s  s ubmi t t e d t o  t he  Te nne s -
s e e  Gua r a nt y Commi s s i on.   I n  J ul y of  1992,  I  t e r mi na t e d
my a s s oc i a t i on wi t h Lut he r ,  Ande r s on,  Cl e a r y a nd Rut h,
P. C.

I n f ur t he r  oppos i t i on t o  t he  mot i on f or  s umma r y j udgme nt ,  t he

de f e nda nt ,  He nr y Sha nnon,  f i l e d hi s  a f f i da vi t .   The  pe r t i ne nt  pa r t s

of  hi s  a f f i da vi t  a r e  a s  f ol l ows :
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2. I n 1991,  I  wa s  not i f i e d by my pr e vi ous  a t t or -
ne y,  El a i ne  Wi ne r  t ha t  t he  i ns ur a nc e  c ompa ny f or  Uni t e d
Ta xi  St a nd ha d a gr e e d t o  ma ke  a  pa yme nt  t o  t he  pl a i nt i f f
i n s e t t l e me nt  of  t he  pl a i n t i f f ' s  c l a i ms .   I  ha d pr e vi -
ous l y ha d no knowl e dge  t ha t  s e t t l e me nt  ne got i a t i ons  we r e
t a ki ng pl a c e .

3. I  ha ve  ne ve r  a ut hor i z e d my a t t or ne y t o  bi nd me
t o ma ke  a ny pa yme nt  t o  s e t t l e  t hi s  c a s e ,  nor  ha ve  I
a ut hor i z e d my a t t or ne y t o  s e t t l e  t hi s  c a s e .

Af t e r  a  he a r i ng on bot h mot i ons  f or  s umma r y j udgme nt  t he  c our t

ove r r u l e d  t he  de f e nda nt ' s  mot i on a nd s us t a i ne d t he  pl a i nt i f f ' s

mot i on a nd ga ve  j udgme nt  t o  t he  pl a i nt i f f  a ga i ns t  t he  de f e nda nt  i n

t he  s um of  $4, 500. 00.   I t  i s  f r om t hi s  j udgme nt  t ha t  t hi s  a ppe a l

wa s  t a ke n.

We  wi l l  f i r s t  not e  t he  obvi ous .   I f  t he r e  wa s  a  va l i d  c ont r a c t

be t we e n t he  pa r t i e s  i n  t hi s  c a s e ,  t he  i s s ue  of  whe t he r  Ki ng wa s  a n

a ge nt ,  s e r va nt  or  e mpl oye e  of  t he  de f e nda nt ,  Sha nnon d/ b/ a  Uni t e d

Ta xi  St a nd i s  moot .

Our  s t a nda r d of  r e vi e w of  t he  gr a nt i ng of  a  mot i on f or  s umma r y

j udgme nt  i s  a s  f ol l ows :

The  s t a nda r ds  gove r ni ng a n a ppe l l a t e  c our t ' s  r e vi e w
of  a  t r i a l  c our t ' s  a c t i on on a  mot i on f or  s umma r y
j udgme nt  a r e  we l l  s e t t l e d.  Si nc e  our  i nqui r y i nvol ve s
pur e l y a  que s t i on of  l a w,  no pr e s umpt i on of  c or r e c t ne s s
a t t a c he s  t o  t he  t r i a l  c our t ' s  j udgme nt ,  a nd our  t a s k i s
c onf i ne d t o  r e vi e wi ng t he  r e c or d t o  de t e r mi ne  whe t he r  t he
r e qui r e me nt s  of  Te nn.  R.  Ci v.  P.  56 ha ve  be e n me t .  Cowde n
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v.  Sovr a n Ba nk/ Ce nt r a l  Sout h,  816 S. W. 2d 741,  744 ( Te nn.
1991) .  Te nn.  R.  Ci v.  P.  56. 03 pr ovi de s  t ha t  s umma r y
j udgme nt  i s  onl y a ppr opr i a t e  whe r e :  ( 1)  t he r e  i s  no
ge nui ne  i s s ue  wi t h r e ga r d t o  t he  ma t e r i a l  f a c t s  r e l e va nt
t o t he  c l a i m or  de f e ns e  c ont a i ne d i n  t he  mot i on,  Byr d v.
Ha l l ,  847 S. W. 2d 208,  210 ( Te nn.  1993) ;  a nd ( 2)  t he
movi ng pa r t y  i s  e nt i t l e d t o  a  j udgme nt  a s  ma t t e r  of  l a w
on t he  undi s put e d f a c t s .  Ande r s on v.  St a nda r d Re gi s t e r
Co. ,  857 S. W. 2d 555,  559 ( Te nn.  1993) .  The  movi ng pa r t y
ha s  t he  bur de n of  pr ovi ng t ha t  i t s  mot i on s a t i s f i e s  t he s e
r e qui r e me nt s .  Downe n v.  Al l s t a t e  I ns .  Co. ,  811 S. W. 2d
523,  524 ( Te nn.  1991) .

The  s t a nda r ds  gove r ni ng t he  a s s e s s me nt  of  e vi de nc e
i n t he  s umma r y j udgme nt  c ont e xt  a r e  a l s o we l l  e s t a b-
l i s he d.  Cour t s  mus t  vi e w t he  e vi de nc e  i n  t he  l i ght  mos t
f a vor a bl e  t o  t he  nonmovi ng pa r t y  a nd mus t  a l s o dr a w a l l
r e a s ona bl e  i nf e r e nc e s  i n  t he  nonmovi ng pa r t y ' s  f a vor .
Byr d,  847 S. W. 2d a t  210- 11.  Cour t s  s houl d gr a nt  a  s umma r y
j udgme nt  onl y whe n bot h t he  f a c t s  a nd t he  c onc l us i ons  t o
be  dr a wn f r om t he  f a c t s  pe r mi t  a  r e a s ona bl e  pe r s on t o
r e a c h onl y one  c onc l us i on.  I d .

Ca r ve l l  v.  Bot t oms ,  900 S. W. 2d 23 ( Te nn.  1995) .

A s e t t l e me nt  a gr e e me nt  be t we e n l i t i ga nt s  i s  a  c ont r a c t ,

not hi ng mor e ,  not hi ng l e s s .   I t  i s  t o  be  t r e a t e d a s  a ny ot he r

c ont r a c t .   " I n or de r  t o  ha ve  a  va l i d  s e t t l e me nt  a gr e e me nt ,  c e r t a i n

c r i t e r i a  mus t  be  me t .  Compr omi s e  a nd s e t t l e me nt  i s  de f i ne d a s  ' a n

a gr e e me nt  or  a r r a nge me nt  by whi c h,  i n  c ons i de r a t i on of  mut ua l

c onc e s s i ons ,  a  c ont r ove r s y i s  t e r mi na t e d. '  6  Te nn.  J ur i s .  Compr o-

mi s e  a nd Se t t l e me nt  §  3  ( 1992) .  A s e t t l e me nt  i s  de f i ne d a s  t he  a c t

or  pr oc e s s  of  a dj us t i ng or  de t e r mi ni ng;  a n a dj us t me nt  be t we e n

pe r s ons  c onc e r ni ng t he i r  de a l i ngs  or  di f f i c ul t i e s ;  a n a gr e e me nt  by

whi c h pa r t i e s  ha vi ng di s put e d ma t t e r s  be t we e n t he m r e a c h or
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a s c e r t a i n  wha t  i s  c omi ng f r om one  t o  t he  ot he r ;  a r r a nge me nt  of

di f f i c ul t i e s ;  c ompos ur e  of  doubt s  or  di f f e r e nc e s ;  de t e r mi na t i on by

a gr e e me nt  a nd l i qui da t i on;  pa yme nt  or  s a t i s f a c t i on.   I n  l e ga l

pa r l a nc e  i t  i mpl i e s  a  me e t i ng of  mi nds  of  pa r t i e s  t o  a  t r a ns a c t i on

or  c ont r ove r s y.   Se e  Bl a c k ' s  La w  Di c t i ona r y 1231 ( 5t h e d.  1979) ;

6 Te nn.  J ur i s .  Compr omi s e  a nd Se t t l e me nt  §  3  ( 1992) . "   La mbe r t  v .

Ca t e ,  a n unr e por t e d c a s e  f r om t hi s  c our t ,  opi ni on f i l e d Nove mbe r

30,  1994.

Fur t he r ,  c ouns e l  f or  t he  a ppe l l e e  c a ndi dl y a dmi t s  i n hi s  br i e f

t ha t  a n a t t or ne y c a nnot  s ur r e nde r  s ubs t a nt i a l  r i ght s  of  t he  c l i e nt .

Se e   Abs a r  v .  J one s ,  833 S. W. 2d 86 ( Te nn.  App.  1992) .   The  a ppe l l e e

a r gue s ,  howe ve r ,  t ha t  t he  doc t r i ne  of  r a t i f i c a t i on a ppl i e s  a nd t ha t

i n  t hi s  c a s e  t he  a ppe l l e e  r a t i f i e d t he  a t t or ne y' s  a c t s  by f a i l i ng

t o t i me l y r e pudi a t e  t he  c ompr omi s e  a f t e r  l e a r ni ng of  i t .   We  f i nd

t he  doc t r i ne  of  r a t i f i c a t i on t o  be  i na ppl i c a bl e  i ns of a r  a s  t he

di s pos i t i on of  t he  pl a i nt i f f ' s  mot i on f or  s umma r y j udgme nt  i s

c onc e r ne d.   A r a t i f i c a t i on oc c ur s  whe n t he  pa r t y ,  knowi ng a l l  t he

f a c t s  ne c e s s a r y t o  f or m a n opi ni on,  de l i be r a t e l y a s s e nt s  t o  be

bound.   St a t e  e x r e l .  Robe r t s on v.  J ohns on Count y Ba nk,  18 Te nn.

App.  232,  74 S. W. 2d 1084 ( 1934) ;  Wa gne r  v .  Fr a z i e r ,  712 S. W. 2d 109

( Te nn.  App.  1986) .
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The  undi s put e d f a c t s  i n  t hi s  c a s e  do not  s uppor t  a  f i ndi ng,  a s

a  ma t t e r  of  l a w,  t ha t  t he r e  wa s  a  me e t i ng of  t he  mi nds  be t we e n t he

pr i nc i pa l s  whe n t he  a gr e e me nt  wa s  r e a c he d by t he i r  r e s pe c t i ve

a t t or ne ys .   Fur t he r ,  f r om t he  undi s put e d f a c t s  i t  i s  c l e a r  t ha t  t he

de f e nda nt  l a c ke d t he  r e qui s i t e  knowl e dge  t o  r a t i f y  t he  a gr e e me nt .

The r e f or e ,  a s  a  ma t t e r  of  l a w,  no r a t i f i c a t i on oc c ur r e d.   On t hi s

i s s ue ,  r e a s ona bl e  mi nds  c oul d not  di f f e r .   On t he  c ont r a r y,  t he

onl y r e a s ona bl e  i nf e r e nc e  t ha t  c a n be  dr a wn f r om t he  a f f i da vi t s  i s

t ha t  i t  wa s ,  i n  f a c t ,  t he  unde r s t a ndi ng of  t he  de f e nda nt ,  Mr .

Sha nnon,  t ha t  t he  i ns ur a nc e  c ompa ny wa s  t o  pa y t he  s e t t l e me nt  a nd

he  wa s  t o  be  unde r  no obl i ga t i on wha t e ve r  t o  honor  t he  a gr e e me nt .

Re a s ona bl e  pe r s ons  c oul d r e a c h onl y one  c onc l us i on — t he r e  wa s  no

me e t i ng of  t he  mi nds  a s  be t we e n t he  pa r t i e s .

We  f i nd t ha t  t he  pl a i nt i f f ' s  mot i on f or  s umma r y j udgme nt  wa s

i mpr ovi de nt l y  gr a nt e d.   We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t

on t hi s  i s s ue .

We  mus t  ne xt  c onc e r n our s e l ve s  wi t h t he  r e ma i ni ng i s s ue s

pr e s e nt e d by t he  de f e nda nt :

2 . I s  t he  owne r  of  a  ve hi c l e  i nvol ve d i n  a n a ut omobi l e
a c c i de nt  e nt i t l e d t o  a  s umma r y j udgme nt  whe r e  t he
unc ont r a d i c t e d pr oof  s hows  t ha t  t he  dr i ve r  of  t he
ve hi c l e  wa s  not  a n a ge nt  or  e mpl oye e  of  t he  owne r
a nd not  on t he  owne r ' s  bus i ne s s  a t  t he  t i me  of  t he
a c c i de nt ?
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3. I f  t he  s t a t ut e  of  l i mi t a t i ons  ba r s  a  pl a i nt i f f  f r om
ma i nt a i ni ng a n a c t i on a ga i ns t  a  pur por t e d a ge nt  or
e mpl oye e ,  ma y t he  pl a i nt i f f  ne ve r t he l e s s  pr oc e e d
a ga i ns t  t he  c l a i me d pr i nc i pa l  or  e mpl oye r  s ol e l y on
a  t he or y of  r e s ponde a t  s upe r i or .

I t  i s  a xi oma t i c  t ha t  i f  t he  f a c t s  a s s ume d i n  a ppe l l a nt ' s

s e c ond i s s ue  a r e  t r ue ,  t he  a ns we r  i s  ye s .   Thus ,  we  mus t  ma ke  a

de t e r mi na t i on a s  t o  whe t he r  t he r e  i s  a  ge nui ne  i s s ue  of  a  ma t e r i a l

f a c t .   I n  s uppor t  of  hi s  mot i on f or  s umma r y j udgme nt ,  t he  de f e nda nt

f i l e d a n a f f i da vi t  t he  pe r t i ne nt  pa r t s  of  whi c h we  wi l l  s e t  ou t

ve r ba t i m.

*     *      *      *

1. My na me  i s  He nr y Sha nnon a nd I  ha ve  pe r s ona l
knowl e dge  of  t he  f a c t s  c ont a i ne d i n t hi s  a f f i da vi t .   I  a m
ove r  e i ght e e n ( 18)  ye a r s  of  a ge .   I  wa s  t he  owne r  of  t he
1984 ve hi c l e  whi c h wa s  i nvol ve d i n  t he  a c c i de nt  on
J a nua r y 24,  1991,  whi c h i s  t he  s ubj e c t  of  t hi s  a c t i on.

2. Da vi d Ki ng wa s  dr i vi ng t he  a ut omobi l e  a t  t he
t i me  of  t he  a c c i de nt .

3 . I  ha d r e nt e d t he  ve hi c l e  t o  Da vi d Ki ng f or
$35. 00 pe r  da y a t  t he  t i me  of  t he  a c c i de nt .

4 . Mr .  Ki ng wa s  ope r a t i ng t he  ve hi c l e  a s  a  t a xi
c a b.

5. Da vi d Ki ng wa s  not  my e mpl oye e .

6. I  di d not  pr ovi de  Da vi d Ki ng a  pa yc he c k,
wi t hhol d s oc i a l  s e c ur i t y  t a xe s ,  wi t hhol d f e de r a l  wi t h-
hol di ng t a xe s ,  nor  pr ovi de  Mr .  Ki ng a  W- 2 f or m.   I  di d
not  pr ovi de  Mr .  Ki ng a  uni f or m.

7. My na me  a ppe a r e d nowhe r e  on t he  ve hi c l e
i nvol ve d i n  t he  a c c i de nt .
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8. I  di d not  t e l l  Mr .  Ki ng how muc h t o  c ha r ge  hi s
c us t ome r s .

9 . I  di d not  r e c e i ve  a ny por t i on of  t he  a mount  Mr .
Ki ng c ha r ge d a ny c us t ome r s .

10. I  di d not  pr ovi de  or  r e qui r e  Mr .  Ki ng t o  f ol l ow
a  c e r t a i n  r out e .

11. I  di d not  t e l l  Mr .  Ki ng whe r e  t o wa i t  or  whe r e
t o l ook f or  c us t ome r s .

12. Mr .  Ki ng wa s  not  on  a ny  of  my bus i ne s s  a t  t he
t i me  of  t he  a c c i de nt .

FURTHER,  AFFI ANT SAI TH NOT.

I n our  r e vi e w of  t he  r e c or d,  we  c a n f i nd not hi ng whi c h

c ont r ove r t s  t he  f a c t s  e s t a bl i s he d by Mr .  Sha nnon' s  a f f i da vi t .

The r e  i s ,  o f  c our s e ,  a  s t a t ut e  whi c h a ddr e s s e s  i t s e l f  t o  t he  i s s ue

unde r  c ons i de r a t i on.   T. C. A.  §  55- 10- 311 pr ovi de s  i n  pe r t i ne nt  pa r t

a s  f ol l ows :

( a )   I n  a l l  a c t i ons  f or  i nj ur y t o  pe r s ons  a nd/ or  t o
pr ope r t y c a us e d by t he  ne gl i ge nt  ope r a t i on or  us e  of  a ny
a ut omobi l e  . . .  pr oof  of  owne r s hi p of  s uc h ve hi c l e  s ha l l
be  pr i ma  f a c i e  e vi de nc e  t ha t  t he  ve hi c l e  a t  t he  t i me  of
t he  c a us e  of  a c t i on s ue d on wa s  be i ng ope r a t e d a nd us e d
wi t h a ut hor i t y ,  c ons e nt  a nd knowl e dge  of  t he  owne r  i n  t he
ve r y t r a ns a c t i on out  of  whi c h t he  i nj ur y or  c a us e  of
a c t i on a r os e ,  a nd s uc h pr oof  of  owne r s hi p l i ke wi s e  s ha l l
be  pr i ma  f a c i e  e vi de nc e  t ha t  t he  ve hi c l e  wa s  t he n a nd
t he r e  be i ng ope r a t e d by t he  owne r ,  or  by t he  owne r ' s
s e r va nt ,  f or  t he  owne r ' s  us e  a nd be ne f i t  a nd wi t hi n t he
c our s e  a nd s c ope  of  t he  s e r va nt ' s  e mpl oyme nt .   . . .
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" As  pr e s e nt l y  wr i t t e n,  t he  s t a t ut e  doe s  not  c ont a i n t he  wor d

' pr e s umpt i on, '  a l t hough pr i or  ve r s i ons  di d s o.   Ea r l i e r  c a s e s

c ons t r ui ng t he  s t a t ut e  he l d t ha t  i t  c r e a t e d a  ' r e but t a bl e '  pr e -

s umpt i on '  of  a  ma s t e r - s e r va nt  r e l a t i ons hi p,  s ome t i me s  r e f e r r e d t o

a s  a n ' a ge nc y'  a nd  t ha t  unl e s s  t he r e  wa s  c ount e r va i l i ng e vi de nc e

i nt r oduc e d a t  t r i a l  t hi s  pr i ma  f a c i e  e vi de nc e  wa s  s uf f i c i e nt  t o

t a ke  t he  c a s e  t o t he  j ur y a nd t o  s uppor t  a  j ur y ve r di c t  a ga i ns t  t he

owne r . "   Ha mr i c k  v.  Spr i ng Ci t y Mot or  Co. ,  708 S. W. 2d 383 ( Te nn.

1986) .   Ha mr i c k a l s o s t a t e d t ha t  s umma r y j udgme nt  i s  not  or di na r i l y

t he  pr ope r  pr oc e dur e  f or  de t e r mi ni ng whe t he r  a  pr i ma  f a c i e  c a s e  h a s

or  ha s  not  be e n ove r c ome  by c ount e r va i l i ng e vi de nc e .   Ha mr i c k

r e c ogni z e d,  howe ve r ,  t ha t  t he r e  ma y be  i ns t a nc e s  whe r e  s umma r y

j udgme nt  i s  wa r r a nt e d.

" The  r ul e  i n  t hi s  St a t e ,  whe r e  e vi de nc e  i s  of f e r e d i n  r e but t a l

t o t he  pr e s umpt i on c r e a t e d by T. C. A.  s e c s .  59- 1037,  1038,  [ now

T. C. A.  s e c s .  55- 10- 311,  312]  i s  t ha t  unc ont r a di c t e d a nd uni mpe a c he d

e vi de nc e  c a us e s  t he  pr e s umpt i on t o  di s a ppe a r . "   Hi l l  v .  Ha r r i l l ,

203 Te nn.  123,  133,  310 S. W. 2d 169 ( 1957) ;  Be l l  Ca b & U- Dr i ve - I t

Co.  v .  Sl oa n,  193 Te nn.  352,  356,  246 S. W. 2d 41 ( 1951) ;  Long v.

Toml i n,  22 Te nn.  App.  607,  619 ,  125  S. W. 2d 171 ( 1938) ;  Woody v.

Ba l l ,  5  Te nn.  App.  300,  304 ( 1927) . "

*     *      *      *
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" Thi s  me a ns  t ha t ,  be f or e  a  t r i a l  j udge  ma y t a ke  t he  que s t i on

f r om t he  j ur y,  t he  e vi de nc e  mus t  be  s uc h t ha t  i t  c a n be  s a i d,  a s  a

ma t t e r  o f  l a w,  t ha t  t he r e  wa s  no a ge nc y. "   Ha gga r d v.  J i m Cl a yt on

Mot or s ,  I nc . ,  393 S. W. 2d 292 ( Te nn.  1965) .   I n  our  vi e w t he  s a me

r e a s oni ng i s  t o  be  a ppl i e d t o  mot i ons  f or  s umma r y j udgme nt .   I f  i t

c a n be  s a i d a s  a  ma t t e r  of  l a w t ha t  t he r e  wa s  no a ge nc y,  a  mot i on

f or  s umma r y j udgme nt  on t ha t  i s s ue  s houl d be  s us t a i ne d.

Al s o " [ t ] he  pr e s umpt i on,  or  pr i ma  f a c i e  c a s e ,  of  r e s ponde a t

s upe r i or  c r e a t e d by pr oof  of  owne r s hi p of  t he  a ut omobi l e  i nvol ve d

i n t he  a c c i de nt  i s  di s pl a c e d,  a s  a  ma t t e r  of  l a w,  by  ma t e r i a l

e vi de nc e  t o  t he  c ont r a r y of  t he  pr e s ume d f a c t  ( i . e . ,  ope r a t i on of

t he  a ut omobi l e  i n  t he  owne r ' s  s e r vi c e ) ,  whe r e  s uc h e vi de nc e  i s

unc ont r a di c t e d a nd c ome s  f r om wi t ne s s e s  whos e  c r e di bi l i t y i s  not  i n

i s s ue .  Mc Conne l l  v .  J one s ,  33 Te nn.  App.  14,  228 S. W. 2d 117;

Mc Pa r l a nd v.  Pr ui t t ,  39 Te nn.  App.  399,  284 S. W. 2d 299;  Sa dl e r  v .

Dr a pe r ,  46 Te nn.  App.  1 ,  326 S. W. 2d 148.   Howe ve r ,  i f  t he  wi t ne s s

of f e r i ng t he  e vi de nc e  i n  r e but t a l  of  t he  pr e s umpt i on i s  c ont r a -

di c t e d on a ny ma t e r i a l  poi nt ,  or  i s  i mpe a c he d or  di s c r e di t e d i n  a ny

mode  r e c ogni z e d by l a w,  t he  t r i a l  c our t  ma y not  hol d a s  a  ma t t e r  of

l a w t ha t  t he  s t a t ut or y pr e s umpt i on ha s  di s a ppe a r e d a nd di r e c t  a

ve r di c t ,  but  mus t  pe r mi t  t he  j ur y t o de c i de  i f  t he  wi t ne s s e s '

t e s t i mony ove r c ome s  t he  pr e s umpt i on.   Ha gga r d v.  J i m Cl a yt on



13

Mot or s ,  I nc . ,  216 Te nn.  625,  393 S. W. 2d 292,  a nd nume r ous  c a s e s

t he s e  c i t e d. "   Buc k v.  We s t ,  434 S. W. 2d 616 ( Te nn.  1968) .

I n t he  c a s e  unde r  c ons i de r a t i on he r e  t he  t e s t i mony of f e r e d by

Mr .  Sha nnon by a f f i da vi t  s t a nds  t o t a l l y  unc ont r a di c t e d,  hi s

c r e di bi l i t y ha s  not  be e n a t t a c ke d i n  a ny ma nne r  a nd he  ha s  not  be e n

i mpe a c he d or  di s c r e di t e d i n  a ny mode  r e c ogni z e d by l a w.   Ac c or d-

i ngl y,  we  a r e  of  t he  opi ni on t ha t  t he r e  i s  no ge nui ne  i s s ue  of

ma t e r i a l  f a c t  r e l a t i ng t o  t he  que s t i on of  a ge nc y.   Ne i t he r  f r om t he

unr e f ut e d f a c t s  nor  t he  i nf e r e nc e s  t o  be  dr a wn t he r e f r om c oul d

r e a s ona bl e  mi nds  di f f e r .   We  f i nd a s  a  ma t t e r  of  l a w t ha t  t he r e  wa s

no a ge nc y r e l a t i ons hi p be t we e n Mr .  Sha nnon a nd Mr .  Ki ng.   Ac c or d-

i ngl y,  Mr .  Sha nnon i s  e nt i t l e d t o  j udgme nt .   I n  a c c or da nc e  wi t h

Rul e  36,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  we  s us t a i n t he  mot i on

f or  s umma r y j udgme nt  f i l e d on be ha l f  of  t he  de f e nda nt .

Our  di s pos i t i on of  t hi s  i s s ue  pr e t e r mi t s  t he  t hi r d i s s ue

pr e s e nt e d f or  r e vi e w by t he  a ppe l l a nt .

We  not e  t ha t  c ouns e l  f or  t he  a ppe l l e e  c a ndi dl y s t a t e s  i n  hi s

br i e f  t ha t  i f  t he  a ppe l l a nt  pr e va i l s  on t he  s e t t l e me nt  i s s ue  he

wi l l  pr oba bl y pr e va i l  on t he  s e c ond a nd t hi r d i s s ue s .   We  a ppr e c i -

a t e  s uc h c a ndor  by t he  a t t or ne ys  a ppe a r i ng be f or e  us .
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The  j udgme nt  of  t he  t r i a l  c our t  i s  r e ve r s e d,  t he  pl a i nt i f f ' s

mot i on f or  s umma r y j udgme nt  i s  ove r r ul e d a nd t he  de f e nda nt ' s  mot i on

f or  s umma r y j udgme nt  i s  s us t a i ne d.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e

a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  e nt r y of  a

j udgme nt  c ons i s t e nt  wi t h t hi s  opi ni on.

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J .



I N THE COURT OF APPEALS

BENNI E YEARBY,                   ) HAMI LTON CI RCUI T
                                ) C. A.  NO.  03A01- 9509- CV- 00345
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  SAMUEL H.  PAYNE
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
HENRY SHANNON,  d/ b/ a  UNI TED     ) REVERSED AND REMANDED
TAXI  STAND,                      )
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i s  r e ve r s e d,  t he  pl a i nt i f f ' s

mot i on f or  s umma r y j udgme nt  i s  ove r r ul e d a nd t he  de f e nda nt ' s  mot i on

f or  s umma r y j udgme nt  i s  s us t a i ne d.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e
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a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  e nt r y of  a

j udgme nt  c ons i s t e nt  wi t h t hi s  opi ni on.

                                PER CURI AM


