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Kermt Lowy appeals a nedical mal practice judgnent
rendered agai nst himin the anount of $65,000 in favor of Sheila
Seats. He insists on appeal that the Trial Court was in error in
not directing a verdict in his favor at the conclusion of all the
proof and in refusing to charge the jury certain of his special

requests.



On January 24, 1991, Dr. Lowy performed surgery on M.
Seats, who had previously undergone a hysterectony to renove her
tubes and ovaries. During the course of this operation M.
Seats' ureter was injured by Dr. Lowy suturing the ureter or the
ureter wall. As a result it was necessary for Ms. Seats to
under go consi derabl e nedi cal procedures and to i ncur considerable

nmedi cal expenses.

In our review of the first issue relative to a directed
verdict we are required to take the strongest legitinate view of
t he evidence in favor of Ms. Seats and allow all reasonabl e
inferences to be drawn therefrom as well as to discard al

countervailing evidence. Benton v. Snyder, 825 S.W2d 409

(Tenn.1992); Sauls v. Evans, 635 S.W2d 377 (Tenn. 1982).

Al though there is testinony to the contrary, Dr. Mnte
W Phillips, the expert who appeared for Ms. Seats, testified,

anong ot her things, the follow ng:

Q Have you reviewed the records in this case?
A Yes, | have.
Q Did you cone to the conclusion that Dr. Kermt

Lowy deviated fromthe recogni zed standards of
accept abl e professional practice--

A Yes, | did.

Q --in the specialty of general surgery in Bristol,
Tennessee, or a simlar comunity?

A Yes.



Q Dr. Phillips, as you know and as the | adies and
gentl enen of the jury have been told, Sheila Seats had
a hysterectony approxi mately two years prior to the
surgery to renove her ovaries. How does this affect
the inside anatonmy of a person, and in particular,
based on your review of the records, howdid it affect
Sheil a Seats?

A Al right. You can do a hysterectony and two
years | ater you can, for some reason or another have to
re-enter that abdonen and go back in there and find a
few adhesions and very little change. Very often,
however, and | nmean very often, when sonmeone has had a
hysterectony, especially at age 28, you presune it was
for sone disease process, and you re-enter the pelvis
for any other reason, very frequently you find your
ovaries and the fallopian tubes attached to the
peritoneal wall, pulled down out of their nornmal
position. And when they are nulticystic or polycystic,
you see all kinds of wild and al nost, to ne,
ununder st andabl e situati ons.

| have personally taken the ureter out of the
center of an ovary in a bad cystic affair where way!'
the ureter got right out in the center running through
the mddle of the ovary. |[|'ve done that several tines.

Q Is this sonmething that a reasonabl e and conpet ent
surgeon should anti ci pat e?

A Fl at out vyes.

Q Does the standard of care, tell nme whether or not
in your opinion the standard of care requires the
surgeon to anticipate that the ureter itself may be
adhered to other structures or itself may not be in its
normal | ocation?

A Absol utely. Flat out yes.

Q Tell ne whet her or not--

A Let nme dispel sonething. A surgeonis a little
bit nore than a nechanic. He's also a doctor. So he's

got tothink a little.

Q | under st and.
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These words--"where way"--are as they appear in the transcript.



A We're not considered right bright in the staff,
you know. You still got to think alittle.

Q Tell nme whether or not the standard of care
requires the surgeon at the beginning of the case, at

t he begi nning of the surgery to be conscious of the
fact that it may becone necessary during the surgery to
actually physically identify the ureter?

A Yes, Sir, it does. This operation should never be
done by anyone unwilling to do that and anyone who
doesn't have the judgnent to know when to do that.

Q Tell me, Dr. Phillips, whether or not the standard
of care requires that the surgeon be aware and
conscious of the ureter and it's |l ocation throughout
this entire surgical procedure?

A Yes. And after his gloves are off and he's
standing in the room He has to think about it then.
Is there any way in the world that | could have hurt
one of those ureters. He's got to say that to hinself.
And if there is any suggestion or thought or fleeting

t hought that that m ght have occurred, he should get a
urol ogi st shoot that scope up there and take two

pi ctures or shoot sone dye and | ook and nake absol utely
sure that hasn't hurt.

What | amsaying is thereis a little 15-mnute
procedure, three or four different ones, that you can
do, any one of which, that can tell you absolutely that
you have not closed off this ureter that you can do
right then, right there before you ever get out of the
room or before the procedure is conpletely over. It is
checkable readily. [It's not |ike many things that
aren't checkabl e.

Q Tell nme whether or not the standard of care
requi res the surgeon when he clanps that nesentery and
t hose vessels to know what's in between that clanmp?

A Absolutely. It does not require that he see the
ureter at that nonment, but it does require that he know
what's in that clanp.

Q Does that standard require that he satisfy hinself
that the ureter is not in that clanmp?

A Yes, it does.
Q Does the standard of care require the surgeon to

know not only what he’s cl anping but al so what he’s
stitching or sewi ng up?



A Yes, it does.

Q Dr. Phillips, you told us that it was your opinion
that Dr. Lowy deviated fromthe standard of care.

A Ri ght .

Q In your opinion did that deviation cause Ms.
Seats' injury to her ureter.

A Yes, it did.

Q Is there anything in Dr. Lowy's deposition or in
that Operative Note that you have before you that would
indicate that Dr. Lowy recognized intellectually, as
you say, that at sonme point during this operation he

m ght need to physically |locate that ureter?

A No.

Q Is the contrary, in fact, true, based on your
review of his deposition?

A The contrary is true.

Q And what statement attributed to Dr., did Dr.
Lowy nmake?

A | saw in the deposition two places. One said that
you can't see the ureter in the retroperitoneum

That's an absolute fal sehood. And, two, that the ovary
was lifted up and the clanp was placed behind it and
sone kind of sewing--and I'mnot trying to be nean--
sonme kind of sewing that | don't really understand
occurred. And the ovary was cut out and it was, that
was t hat.

Q As far as preparation for the case and thinking
about having to find the ureter, was there a statenent
made by Dr. Lowy in his deposition?

A Yeah. He said he doesn't ever look for it, that
you don't have to look for it, that you do this
procedure this way, and based on doing this procedure
this way, this doesn't very often happen but it can
happen. Well, isn't that nice?

Q Does this happen very--



A If you're careful this does not have to happen at
all. 1t does not at all, ever. And if it does happen,
there's sonething wong with you when you're doing it.
| don't know what it is and don't care what it is, but
sonething's wong with you. Slop talk like that, lift
sonmething up, put a clanp on, cut it out, | don't want
any part of it.

Q Dr. Phillips, based on your exam nation of the
records and Dr. Lowy's deposition, what is your
opi ni on about how the ureter was injured, how the
stitch was put init, howthis all happened?

A Well, if you, if you read the, the Operative Note
and try to visualize the way this occurred, what you
find is that the ovary and the fallopian tube are
l[ifted up on, on the nenbrane, ny shirt sleeve being
the nmenbrane, and the clanp is put beneath them and the
di ssection is carried out over the clanp or next to the
ovary, all of this with the intent of preventing any
injury. But that in there the ureter was pulled and a
ligature, which was apparently put in with a suture, in
all probably [sic] went around the ureter or a knuckle
of the ureter and obstructed it because later we find
out that the ureter was obstructed. That doesn't nean
that it was caught up in tissue and kinked or partially
obstructed or pulled out of position. It was
obstructed. Well, it's virtually got to have a tie
around it to be conpletely obstructed.

And you kind of get an intellectual substantiation
of that when you find out that 48 hours later the
doctor who works to correct the injury takes out a
pi ece of the injury because he said it's devitalize.
It's, it's injured to the point he's fearful of |eaving

it, being afraid that it will rot and a hole will cone
in and urine will leak out and kill you, or being
afraid that it wll stenose on down and very slowy

cl ose off over a long period of tine.

Q Let ne take you back to one thing you said a few
m nutes ago. | believe | heard you say that if that
stitch in the ureter had been renoved during the
operation or shortly thereafter that she would have
been okay. Did | understand that right?

A Yeah. |If it had been renoved anytinme in the next
two, three, or four hours it would have been all right.

Q Are you saying that then had he caught his error
in surgery and fixed it there that none of this
subsequent surgery by Dr. Butterworth and none of these



visits to Dr. Butterworth in the enmergency room woul d
have been necessary?

A Absol utely. None of that. That's why | got so
angry about the question. |If he had just thought, "Is
this hurt,” and found out, none of this would occur.
They woul dn't be having the grief they' re having. |
woul dn't be up here from Florida, and that wouldn't be
all over the board there, and this girl wouldn't have
been goi ng back and forth to see the doctor with tubes
hangi ng out of her.

Q As | understand it, what your testinony basically
conmes down to is that you say Dr. Lowy deviated from
the standard of care because this | ady ended up with a
conplication

A No, not at all. You didn't listen. | said that
he deviated fromthe standard of care because she had a
sinple, sem -routine operation that resulted in a
severe ureteral injury, one necessitating having to
take a segnment of the ureter out two days |ater and

| eft an operating roomand went into a ward where she
had pai n and sonebody di scovered that she was sick.
That's what | said.

Q So you're saying the fact that it occurred is
proof of the negligence.

A ' m sayi ng you should do this operation and not
i njury anybody, yes, flat out, and if you have, you

should knowit. And it's that sinple and that easy to
under st and.

It is the insistence of Dr. Lowy that Dr. Phillips and
the jury inproperly and contrary to T.C A 29-26-115(d)? presuned
Dr. Lowy was guilty of negligence because of the injury which

she received.

2 (d) In a mal practice action as described in subsection (a) of this
section, the jury shall be instructed that the cl ai mant has the burden of
proving, by a preponderance of the evidence, the negligence of the defendant.
The jury shall be further instructed that injury alone does not raise a
presunption of the defendant's negligence.
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In light of Dr. Phillips' testinony hereinbefore set
out, we conclude that this is not the case. |Indeed, Dr. Phillips
testified that Dr. Lowy was negligent because of his actions
rather than because of the result of his surgical procedure.
Moreover, we are inclined to believe that the prohibition against
a jury presum ng negligence does not preclude an expert from
testifying that a physician is guilty of negligence based upon
the injury received, especially in light of T.C A 29-26-115(c),

whi ch provides the foll ow ng:

(c) I'n a malpractice action as described in
subsection (a) of this section there shall be no
presunption of negligence on the part of the defendant.
Provi ded, however, there shall be a rebuttable
presunption that the defendant was negligent where it
i's shown by the proof that the instrunentality causing
injury was in the defendant's (or defendants')
excl usive control and that the accident or injury was
one which ordinarily doesn't occur in the absence of
negl i gence.

By his second issue Dr. Lowy insists that the Court
committed reversible error in refusing to charge portions of his
speci al requests nunbers two and four, and all of his request

nunber three.

The omtted portion of the special requests are set out

in Dr. Lowy' s brief as follows: (See appendix for entire text

of all three special requests.)

SPECI AL REQUEST NO. 2




Physi ci ans nust be allowed a wi de range in the exercise
of their judgnent and discretion. The science of

medi cine is not an exact science. |In many instances
there can be no fixed rule by which to determ ne the
duty of a physician, and he nust often use his own best
judgnment and act accordingly. By reason of that fact,
the law will not hold a physician guilty of negligence,
even though his judgnent may | ater prove erroneous in a
gi ven case, unless it be shown that the course pursued
was clearly against the course recogni zed as correct by
the profession generally and the specialty practiced by
t he defendant physician as it existed in January 1991,
in Bristol, Tennessee and simlar comunities.

As long as there is roomfor an honest difference of
opi ni on anong conpet ent physicians, a physician who
uses his own best judgnent cannot be found guilty of
negl i gence even though it may afterwards devel op that
he was m staken. \Were there is a difference of
opi ni on anong physicians with reference to the
treatnent to be given in a particular case, a physician
will not be held Iiable for mal practice if he follows
the course of treatnent advocated by a considerabl e
nunber of physicians of good standing in his

pr of essi on.

SPECI AL REQUEST NO 3

In order for an expert wtness to testify as to the
standard of care of a physician in this or simlar
community, such witness nust first denonstrate

know edge of what that standard is. It then becones
the function of you, the jury, to deci de whether that
know edge is sufficient, and to what extent, if any,
his opinion is entitled to be considered by you in
deci di ng whether a defendant has practiced in
accordance with or below the standard of care
prevailing in Bristol, Tennessee or a simlar
community. This is what is nmeant by the "weight of the
testimony” and you are the judge of that weight.

| charge you further that testinony by an expert

W tness that he personally would use or prefer another
or different method or procedure than that enployed by
Dr. Lowy or that such different nethod woul d be
"better" or "nore appropriate” for the treatnent of
Sheil a Seats, does not establish the applicable
standard of care, and the fact that such alternative
met hod was not followed would not create liability or
require you to find negligence or mal practice on the
part of a defendant unless you also find froma
preponderance of the evidence that the nmethod and neans
used by Dr. Lowy in the care of Sheila Seats was
contrary to the standard governing the practice of



general surgery in Bristol, Tennessee or simlar
conmmuni ties.

SPECI AL REQUEST NO. 4

It is a physician’s privilege to decide between one of
two or nore courses in the treatnment of his patient,
and he cannot be held responsible for an erroneous
exercise of judgnent. This privilege is subject,
however, to the limtation that before exercising

j udgnment, the physician should informhinself by proper
exam nation so as to ascertain the facts and

ci rcunstances on which a reasonabl e exercise of
judgment might rest. This is what physicians refer to
as the exercise of clinical judgnent.

...The law credits the physician with the presunption
that he has discharged his full duty....

Mere negligence on the part of Dr. Lowy, standing

al one, is not sufficient under the | aw of Tennessee to
render himliable. Before you can find Dr. Lowy
liable, you nmust find fromthe evidence that Sheila
Seats suffered injury which resulted fromhis |ack of
care and skill. A bare possibility of such result is
not sufficient. |If you find fromthe evidence that the
injury to Sheila Seats’ ureter may have been due to one
of two or nore causes, any one of which nay have been
the sole, proximte cause, before you can find for the
plaintiff, you nust also find fromthe evidence that as
between the two or nore causes it was Dr. Lowy’s

negli gence that caused the condition. |If, on the

evi dence, equally probabl e causes of the condition are
present for one or nore of which Dr. Lowy is not
responsi bl e, you are not permtted under the law to
specul ate, guess or surmse as to the actual cause.
Thus, if you find that the expert nedical evidence
shows nore than one equally probabl e cause for Sheila
Seats’ condition, for one or nore of which Dr. Lowy is
not responsible, the plaintiff has failed to sustain

t he burden of proof and your verdict will be for the
def endant .

Qur review of the special requests, vis-a-vis, the
charge as given, persuades us that although the requests may have
been sanctioned in earlier cases by this Court and the Suprene
Court, the Trial Court did not commt reversible error. His

charge, as given, which--as appropriate to the facts of this
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case--enpl oyed al nost the exact | anguage of the Pattern Jury
Instructions, told the jury that negligence could not be presuned
nor inferred fromthe results of a doctor's actions, and that a
doctor is not a guarantor of the results of his treatnent.

Addi tionally, the charge as given covered in substance part of

the omtted material in the special request.

Moreover, we are inclined to believe that the specifics
set out in the requested charge woul d have been inferred by the
jury fromthe charge as given. Still further, we concl ude that
even if it was error to refuse the charges, it was harm ess as
contenplated by Rule 36 of the Tennessee Rul es of Appellate
Procedure in that it is obvious fromthe jury verdict it
accredited the testinmony of Dr. Phillips over the testinony to

the contrary by Dr. Lowy and the expert appearing on his behalf.

Finally, as to this issue, the jury was specifically

charged the foll ow ng:

Now, in order to recover the Plaintiff nust prove
by preponderance of the evidence and by expert nedi cal
proof the following: (1) The recogni zed standard of
accept abl e professional practice in the profession and
in the specialty thereof that Dr. Lowy practiced in
the community in which he practiced, that being
Bristol, Tennessee, or in a simlar community at the
time that the alleged injury or wongful action
occurred. (2) That Dr. Lowy acted with |l ess than or
failed to act with ordinary and reasonable care in
accordance with such standard. And (3) that as a
proximate result of Dr. Lowy’'s negligent act or
om ssion Sheila Seats suffered injuries which would not
ot herwi se have occurred.
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In an action where nedical mal practice is alleged
you may not presune negligence on the part of Dr.
Lowy. The Plaintiff, before she may be pernmitted to
recover has the burden of proving by a preponderance of
the evidence and by expert nedical testinony that Dr.
Lowy was negligent or, stated another way, he deviated
fromthe acceptabl e professional practice required of
himin the practice of general surgery in the care of
Sheila Seats and that such deviation proxi mately caused
Sheil a Seats' injury.

The fact that Sheila Seats may have suffered a bad
outcone, that is to say that her left ureter was
injured during surgery, does not allow you to presune
that Dr. Lowy was negligent in this care of her.
Negl i gence nust al ways be proved by a preponderance of
t he evi dence.

A physician or a surgeon such as Dr. Lowy is not
negl i gent sinply because his efforts proved
unsuccessful. It is possible for a physician or
surgeon to err in judgnment or to be unsuccessful in his
treatment w thout being negligent. By undertaking
treatment he does not guarantee a good result, but he
is responsible for an injury to his patient resulting
fromhis lack of the requisite know edge and skill or

his failure to exercise reasonable care or to use his
best judgnent.

We have no hesitancy in concluding that the jury woul d
certainly have exonerated Dr. Lowy absent a finding that Ms.
Seats had carried her burden of proving that he was negligent and

that his negligence was the proximate cause of her injuries.

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for collection of the
j udgnment and costs below. Costs of appeal are adjudged agai nst

Dr. Lowmy and his surety.

Houston M Goddard, P.J.
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CONCUR:

Don T. McMiurray, J.

Charl es D. Susano,

Jr .,

J.
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