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The parties to this appeal entered into a contract whereby the
appel l ant was to construct a hone for the appellees. Pr obl ens
devel oped between the parties which resulted in an action by the
plaintiffs-appellees to recover damages from the defendant-
appellant for defective workmanship in the construction and to
remove a cloud fromtheir title resulting froma lien filed by the
def endant . The defendant filed a counterclaim against the
plaintiffs and a cross-clai magainst Shirley G Hughes. Shirley
Hughes was trustee under a deed of trust executed by the plaintiffs
to secure paynent of a prom ssory note in the amount of $80, 000. 00.

payabl e to Elizabethton Savings and Loan Association.?

In his counterclaim the defendant sought to recover the
unpaid bal ance of the contract price plus additional suns he
clains to have expended in the construction of the house. He
alleges that he is entitled to recover fromthe plaintiffs on the

theory of guantummneruit. No recovery is sought against the cross-

def endant .

After a bench trial the court resolved the issues in favor of
the plaintiffs and awarded judgnment agai nst the defendant in the
amount of $3,412.69. Fromthis judgnent the defendant has appeal ed

and presents the follow ng issues for our consideration:

YFor sinplicity, the parties will be referred to in the capacity in which they
appeared in the trial court.



1. Whet her the conduct of the plaintiffs, in per-
mtting the defendant to continue work on plain-
tiffs’ house despite perceived deviations fromthe
contract and in not allow ng the defendant suffi-
cient opportunity to correct the defects after
notice that the plaintiffs’” intended to wthhold

paynment until the defects were corrected, should
preclude them from prevailing against the defen-
dant .

2. Whet her the trial court erred in awardi ng judgnent

to plaintiffs where the evidence failed to estab-
lish plaintiff’s’ entitlenent to judgnent.

3. Whet her defendant is entitled to judgnent against
the plaintiffs.

W will first consider the third issue. It is undisputed that
the defendant-counter-plaintiff was not a licensed contractor.

T.C.A 8§ 62-6-103 provides in pertinent part as follows:?

62- 6- 103. License requirenent - Recovery of expenses
by wunlicensed contractor. (a)(1l) Any person, firm or
corporation engaged in contracting inthis state shall be
required to submt evidence that such person, firm or
corporation is qualified to engage in contracting, and
shal | be |icensed as hereinafter provided. It is unlawful
for any person, firmor corporation to engage in or offer
to engage in contracting in the state, unless such
person, firmor corporation has been duly |Iicensed under
the provisions of this chapter, as herei nafter provided.
Any person, firmor corporation engaged in contracting,
i ncl udi ng such person, firmor corporation that engages
in the construction of residences or dwellings con-
structed on private property for the purpose of resale,
| ease, rent or any other simlar purpose, shall be
required to submt evidence that such person, firm or
corporation is qualified to engage in contracting and/ or
buil ding, and shall be licensed. It is unlawful for any

2T.C.A. § 62-6-103 was amended in 1994. The text set out here is the text as
it existed before the 1994 anmendnent.



person, firm or corporation to engage in, or offer to
engage in, contracting or building as hereinabove
descri bed, unless such person, firm or corporation has
been duly |icensed under the provisions of this chapter.

* * * *

(c) Any wunlicensed contractor covered by the
provi sions of this chapter shall be permtted in a court
of equity to recover actual docunented expenses only upon
a showi ng of clear and convi nci ng proof.

To avoid the consequences of this statute, the defendant
theorizes that the plaintiffs are estopped from asserting the
unlicensed status of the defendant. Def endant insists that the
plaintiffs' actions in allowing himto go forward know ng that he
was unlicensed created an estoppel. No authority is cited to us
and we have found none wher eby est oppel can be successfully i nvoked
to defeat the purposes of the above statute. Everyone is presuned

to know the | aw. Davis v. Metropolitan Governnent of Nashville

620 S.W2d 532 (Tenn. App. 1981). Therefore, the defendant is
chargeable with the know edge that he could recover no nore than
the statute allows, i.e., actual docunented expenses and t hen, and
only then, upon a showi ng, by clear and convincing proof, that he
incurred the expenses. To hold otherwise would be to create a
judicial exceptionto the statute which we are unwilling to do. W
hol d that estoppel does not apply under the circunstances of this

case.



As docunented proof, the defendant offered into evidence
checks in the total anount of $88,774.32, which he clains re-
present ed noni es expended on the plaintiffs’ house. In Brandon v.
Wight, 838 S.W2d 532 (Tenn. App. 1992), it was established that
cancel ed checks and i nvoi ces could constitute "adequate docunented
expenses ... upon a show ng of cl ear and convi nci ng evi dence." The

court in Brandon, citing Wlcher v. Bradley, 708 S. W2d 407 (Tenn.

App. 1985), stated: "'C ear and convincing evidence' as required
by T.C.A. 8§ 62-6-103(c) is 'that neasure or degree of proof which
Wi Il produce in the mind of the trier of fact a firm belief or

conviction as to the truth of the allegations to be established.

In this case, we are of the opinion that the evidence
presented by the defendant does not neet the test. On many of the
checks the "meno" or "for" blank has, even to an untrained eye,
been filled by a different hand and a different colored ink thus
casting suspicion upon their authenticity. Further there were no
mat chi ng i nvoi ces correlating to the checks. The counter-plaintiff
has failed to neet his burden of proof. W find that the defendant

is not entitled to a nonetary judgnment against the plaintiffs.

Havi ng deci ded t he i ssue whi ch requires the application of the
“clear and convincing evidence" rule, we wll consider the

remai ni ng i ssues together. |In deciding these issues, we are bound



by the provisions of Rule 13(d), TR A P. i.e., "[u]nless otherw se
required by statute, review of findings of fact by the trial court
in civil actions shall be de novo upon the record of the trial
court, acconpanied by a presunption of the correctness of the
finding, unless the preponderance of the evidence is otherw se."
In a de novo review, the parties are entitled to a reexam nation of
the whole matter of |law and fact and this court should render the

judgnent warranted by the |aw and evidence. Thornburg v. Chase,

606 S.W2d 672 (Tenn. App. 1980); Anerican Buildings Co. v. Wite,

640 S.W2d 569 (Tenn. App. 1982); Tennessee Rules of Appellate

Procedure, Rule 36.

The trial court found that the defendant constructed the house
in an unwor kmanl i ke manner bel ow t he standard of the construction
art and breached his contract and warranties to the plaintiff.
Accepting the trial court's findings as true, those findings al one

do not entitle the plaintiffs' to a judgnent agai nst the defendant.

It is established lawthat a party to a construction contract
is under an obligation to give notice of perceived defects or

deviations from the contract specifications. See Mdain v.

Ki nbr ough Const. Co., Inc., 806 S.W2d 194 (Tenn. App. 1990). It

Is further established that a party is under a duty to provide a

reasonabl e opportunity to correct the defective work before



termnating the contract. Id., at 199. See also Carter .

Krueger, an unpublished opinion (to be published) of this court,

perm ssion to appeal denied February 5, 1996.

In Carter, this court denied relief to a property owner who
failed to give notice and an opportunity to correct defects in the
construction of a conmmercial building. Quoting from Md ain,

supra, this court said:

Requiring notice is a sound rul e designed to all ow
the defaulting party to repair the defective work, to
reduce the danmges, to avoid additional defective
performance, and to pronote the informal settlenent of
di sputes. Pollard v. Saxe & Yolkes Dev. Co., 12 Cal. 3d
374, 525 P.2d 88, 92, 115 Cal. Rptr. 648, 652 (1974);
Sturdy Concrete Corp. v. Nab Constr. Corp., 65 A D. 2d
262, 411 N.Y.S.2d 637, 644 (1978). Thus, even when the
parti es have not included a "take over" clause in their
contract, courts have inposed upon contractors the duty
to gi ve subcontractors notice and an opportunity to cure
before term nating the contract for faulty perfornance.
United States ex rel. Cortolano & Barone, Inc. v. Mrano
Constr. Corp., 724 F. Supp. 88, 98 (S.D.N. Y. 1989); see
also Cyclo Floor Machine Corp. v. National Housewares,
Inc., 296 F. Supp. 665, 682 (D. Utah 1968) (inposing a
notice requirenment in a nonconstruction context).

McCl ain at page 198.

We note that the trial court did not make any findi ngs of fact
wWith regard to notice or opportunity to correct the defects. Thus
there are no findings to which we can apply the presunption of

correctness provided in Rule 13(d), T.R A P. Rule 36, T.R AP



requires us to examne the record, nake factual determ nations,
apply the | aw and render the judgnent warranted by the | aw and t he

evi dence.

In this case, it has been established by a preponderance of
the evidence that as early as Decenber, 1993, the plaintiffs put
t he def endant on notice that the basenent was | eaking and that the
basenent walls were not being constructed in accordance wth the
specifications. At that tinme, the area around the basenent walls
had not been backfill ed. The defendant, wi thout correcting the
defects, backfilled the area around the basenment walls thereby
rendering it difficult to correct any water problem The walls of
the basenent | eaked and continued to leak up to the tine of the
trial. The plaintiff, Jeffrey Keith Phillips, testified that he
talked with the defendant on April 8, 1994, and that he was told
that there was nothing that could be done about it, it was too

| at e.

The plaintiffs also furnished the defendant with a list of
ot her defects they found in the house. They further refused to
aut horize a final draw on the contract price of the house until the
defects were conpl et ed. W are of the opinion that they were
justified in so doing. W are further of the opinion and find that

the defendant is chargeable with notice as of Decenber, 1993, and



that from Decenber, 1993, until April, 1994, was anple tine within

whi ch to correct the problens.

Raynond Kidd, a licensed building contractor, called as a
wWitness by the plaintiff testified that he was famliar with the
standards of the construction industry in Washi ngton County in the
years 1993 and 1994. He further testified that the construction of

the dwelling was not up to standard.

M. Don Bacon, a l|licensed general contractor, testified on
behal f of the defendant. He testified that there were defects in
t he house but that they could be repaired at a mninal cost. As to
the water in the basenent, he conceded that the house shoul d have
dried by the tinme of the trial. He suggested that the grade of the
| ot should be changed as a first effort to correct the water
problem and if that was insufficient, a "french drain" should be

i nstall ed around the house.?®

It isinplicit inthetrial court's finding that the construc-
tion fell below the standards prevailing in the area, that the
trial court accredited the testinony of the plaintiffs' expert

witness, M. Raynond Kidd. ... [Qn an issue which hinges on

M. Bacon described a french drain as foll ows: "You dig a ditch out away
fromthe house and put the rock init and the tile, straw it and put the dirt back.
You dig fromone end to the other and bring the tile back to the top of the ground
for the water to drain into."



witness credibility, the trial court will not be reversed unless
there is found in the record clear, concrete, and convincing
evi dence other than the oral testinony of w tnesses which contra-

dict the trial court's findings. See Tennessee Valley Kaolin

Corp. v. Perry, 526 S.W2d 488 (Tenn. App. 1974). W concur wth
the findings of the trial court that the construction of the

dwel ling fell bel ow acceptabl e standards.

Further we are of the opinion that the evidence supports a
finding that the defendant was given anple tinme and opportunity to
correct the problens or at l|east to attenpt to correct the
problens. "[I]n cases where both parties have not fully perforned,
it is necessary for the courts to determne which party is
chargeable with the first uncured material breach.” Med ai n,
supra, 199. W find that the defendant breached the contract and
that his breach was the first material breach. Accordingly, we
find that the plaintiffs are entitled to recover damages fromthe
def endant which resulted fromthe defendant's breach of contract.
We further find that the danages awarded by the trial court are

reasonabl e under the circunstances of this case.

Al'l issues are resolved against the appellant. The tri al

court is affirmed in all respects. Costs are taxed to the

10



appellant and this cause is remanded to the trial court for the

coll ection thereof.

Don T. McMirray, J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, J.
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I N THE COURT OF APPEALS

JEFFREY KEI TH PHI LLI PS and ) WASHINGTON CIRCU T

JENNI FER PHI LLI PS, ) C. A NO O03A01-9509-CVv-00298
)
)

Plaintiffs-Appellees )

)
)
)
)
)

VS. ) HON. G RICHARD JOHNSON
) JUDGE BY | NTERCHANGE
)
)
)
;

EUGENE RUSSELL, ) AFFI RVED AND REMANDED
)

Def endant - Appel | ant )
ORDER

This appeal came on to be heard upon the record from the
Crcuit Court of Washi ngton County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

The trial court is affirnmed in all respects. Costs are taxed
to the appellant and this cause is remanded to the trial court for

the coll ection thereof.



PER CURI AM
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