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The Appellant, Julia WIson Nielsen (now Sexton)
appeal s a judgnent of the Knox County Circuit Court amending a
custodi al agreenent so as to award sol e custody of her son to her
former husband, Jan Peter N elsen, the Appellee. Specifically,
the Appellant asserts that the Trial Judge erred by failing to

grant her notion for continuance by excluding both parties from



the courtroomduring the testinony of the Court's expert, by
enj oi ning both parties fromreading the expert's report, and by
failing to recuse hinself due to his relationship with the

prof essi onal group of the expert appointed by the Court.

The parties were divorced on June 20, 1989, and agreed
to exercise joint custody over their two mnor children. The
children were to spend nine days with the Appellant and five days
with the Appellee. This agreenent quickly proved unsatisfactory
and both parties petitioned to nodify the custodial agreenent.
The Appel |l ee thereafter agreed to grant sole custody to the
Appel lant, but later filed a petition for sole custody hinself

and a notion for a psychol ogi cal eval uati on.

On Cctober 2, 1992, the Trial Judge issued an order for
a psychol ogi cal evaluation and referred the parties to "Drs.
Robert Wahl er and/or Vey Nordqui st and/or Edw n Rogers" with Dr.
Nordqui st ultimately perform ng the eval uati on. The order al so
provided that the report resulting fromthe psychol ogi ca
eval uati on would "be held in such confidentiality by the counsel
as the expert may recommend for the welfare of the children and
the parties.” The custody issues were to be tried on Novenber 9,

1992.

The report was nade avail able to counsel at m d-day on
Novenber 7, 1992. On the norning of Novenber 9, 1992, counsel

for the Appellant noved the Court for a continuance. The



Appel | ant argues that because the report was delivered | ate her
counsel were unable to develop countervailing evidence, that they
had no tine to depose Dr. Nordquist, or to consult another

psychol ogi st regarding Dr. Nordquist's methods of testing.

Counsel for the Appellant also assert that these
probl ens were conpounded because they were unable to have the
benefit of the Appellant's input. The request was denied after
argurment of counsel and testinony of Dr. Nordquist. The Trial
Judge found that the two-day delay was insignificant in view of
the fact there woul d have been only four days to review the
report had it been submitted on tinme. Further, the Trial Judge
gave the Appellant the right to reopen the cross-exam nation of

Dr. Nordquist after she retained an expert.

Al so, based on the recommendation of Dr. Nordquist, the
Trial Judge excluded both the Appellant and the Appellee fromthe
courtroomduring the testinony of Dr. Nordquist and |ater during
the testinony of Dr. Diana McCoy, the Appellant's psychol ogi cal
expert. In explaining to the parties why they were excl uded
during this testinony, the Trial Judge stated that the decision
was a wei ghi ng process which bal anced the best interests of the

children agai nst the procedural rights of the parents.

At the close of the argunents, the Trial Judge found,
al nost exactly follow ng the recommendati on of Dr. Nordqui st,

that the custody of the m nor daughter should be awarded to the



Appel I ant and that sole custody of the m nor son should be

awar ded to the Appellee.

After filing a notion for a newtrial, the Appellant
di scovered that the Trial Judge was on the advisory board of
Children's Psychol ogi cal Services of Knoxville, Inc., a
corporation partially owed by Dr. Wahler.* Dr. Wahler had been
referred to the parties as one of the Court's experts. He was
also in a professional partnership with Dr. Nordquist. Further,
in his final order the Trial Judge required the parties and their
youngest child to engage in continued counseling with Dr. Whl er.
Thereafter, the Appellant filed an anmended notion for new tri al
and requested that the Trial Judge recuse hinself. Both notions
were denied. The Trial Judge stated that he had no know edge
that he was on the advisory board of the organization and that he

t hought that the organization was no | onger in existence.

The Appel lant raises three issues on appeal:

I. Didthe trial court err by denying the Appellant's
notion for continuance, necessitated by the late filing
of the custody evaluation report?

1. Didthe trial court commt reversible error by
excluding the parties fromthe courtroomduring the
testinmony of the Court's own expert w tness,
psychol ogi st Dr. Nordquist, and during the testinony of
the nother's expert, psychol ogist Dr. MCoy, and
further, enjoining the parties fromreading Dr.
Nordquist's witten report?

! The cover page of Speaking of Children, a publication of

Chil dren's Psychol ogi cal Services of Knoxville, Inc., confirmed that Dr.
Wahl er was associated with the organization and listed the Trial Judge as a
menber of the organization's advisory board.
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[11. Ddthe trial court err in refusing to recuse and
to vacate it's judgnent upon the amended notion for new
trial based on the judge's relationship with the
prof essional group of the court's expert w tness?
Because we find that the Trial Court commtted error by

excluding the parties fromthe courtroom we do not reach the

first issue, nor the nerits of the third issue.

It is the rule in Tennessee that a party litigant has
the right to be present at all stages of the proceeding. Wrren
v. Warren, 731 S.W2d 908 (Tenn. App.1985). In Warren, a husband
appeal ed froma divorce decree after the trial court denied his
request that a court reporter be present during pretrial
conferences conducted outside the husband' s presence. The
Western Section reversed the decree, recognizing that "a party
litigant is obviously vitally interested in the substantive
aspects of his or her case and is entitled to be present in all

stages of the actual trial of the case."”

The Appellee correctly argues that the rights of the
parties should yield to the best interest of the children.

Giffinv. Stone, 834 S.W2d 300 (Tenn. App.1992), and Dantzler v.

Dantzler, 665 S.W2d 385 (Tenn. App. 1983). However, before the
best interests of the children can be properly determ ned,
parties nust have an opportunity to appropriately present their
case and rebut the case of their adversaries. W believe the

Court's preventing the nother fromhearing the testinmony of Dr.



Nor dqui st, or even reading it, handicaps her ability to rebut it

and renders a finding as to best interest suspect.

The Appel | ee argues, however, that at nost the
foregoing is nmerely harm ess error and, as such, does not require
t he judgnent be set aside. Rule 36(b), Tennessee Rul es of

Appel | ate Procedure.? W cannot agree.

El aborati ng on our analysis of the question of best
interest, we note that the Trial Judge not only excluded the
parents fromthe courtroomduring the testinony of Drs. Nordqui st
and McCoy, but he enjoined themfromreading Dr. Nordquist's
testinmony or his report. This prevented the Appellant from
di scussing with her counsel both the report and the testinony of
the experts. Thus, the Appellant was unable to eval uate the
accuracy of the testinony and to point out inconsistencies or
omssions. In sum the Appellant's counsel |ost the benefit of
all of the Appellant's insight, information and experiences
during this crucial testinony. Indeed, it would be difficult to
argue that this testinony was not crucial in light of the fact
that the Trial Judge's ruling foll owed al nbst exactly the

recomendati ons of the Court's expert.

To state the point a different way, we find that where

a party has been denied the right to adequately prepare a

2 (b) Effect of Error.--A final judgnment from which relief is
avail abl e and ot herwi se appropriate shall not be set aside unless, considering
the whole record, error involving a substantial right more probably than not
affected the judgment or would result in prejudice to the judicial process.
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defense, such, as here, being denied the right to hear or even
read the testinony relied upon by the Trial Court in rendering
its decision, we nmust either (1) assune prejudicial error--just
as we would if the Court arbitrarily refused to let a party
testify or counsel to cross-examne--or (2) find prejudice

resulted to the judicial process.

Finally as to this issue, we are satisfied that the
action of the Trial Judge was pronpted by the purest of notives
and in his sincere belief that permtting the parties to hear or
read the testinony of Dr. Nordquist would result in the children

bei ng adversely affected.

As to the final issue, the Appellant asserts that the
Trial Judge erred in failing to recuse hinself. "A judge should
disqualify hinself in a proceeding in which his inpartiality
m ght reasonably be questioned, . . ." Code of Judicial Conduct,
Canon 3, Tennessee Suprenme Court Rule 10. A judge should not
serve as a non-legal advisor to an organi zation if that
organi zation will be engaged in proceedings that would ordinarily
come before himor will be regularly engaged in advisory
proceedi ngs in any court. Code of Judicial Conduct, Canon

5(B) (1), Tennessee Suprene Court Rule 10.

The question of inpartiality should be judged under an
obj ective standard. Thus, recusal is warranted when a person of

ordi nary prudence in the position of the judge, knowi ng all the



facts known to the judge, would find a reasonabl e basis for

questioning the judge's inpartiality. Aley v. State, 882 S W2d

810 (Tenn. Cr. App. 1994).

Prior to the custody hearing the parents, children, and
"other relevant reference persons” were referred by the Trial
Court to "Drs. Robert Wahl er and/or Vey Nordqui st and/or Edw n
Rogers. . . for the purpose of an eval uation touching upon issues
of parenting, custody and visitation.”™ The Trial Judge's nane
appeared as an advi sory board nenber on the cover of the
publication of Children's Psychol ogi cal Services of Knoxville,
Inc., a corporation partially owned by Dr. Whler. The
publication was distributed to all local nmental health
prof essionals as well as a nunber of individuals in the Knox
County Schools. As part of the final order in this case, the
parties and their youngest child were ordered to participate in
ongoi ng counseling wwth Dr. Wahler. Moreover, Dr. Nordquist, who
was chosen as the Court's expert and whose testinony was critical
to the outcone of this case, was in a professional partnership

known as Behavi or Consultants with Dr. Wahl er.

In denying the Appellant's notion for recusal, the
Trial Judge offered reasons for his involvenent with Dr. Wahl er
and Children's Psychol ogi cal Services of Knoxville, Inc. He
stated that he thought the organi zation was no | onger in

exi stence, that his involvenent was |limted, that he thought it



was a civic organization, and that he never rendered | egal advise

to the organi zation

These assertions, taken as true, are not determ native.
We are to focus on the appearance of inpartiality from an
obj ective point of view. Thus, the fact that he thought the
corporation was no |onger in existence or that his invol venent
Wth the corporation was limted does not negate the fact that
hi s name appeared as an advi sory board nmenber on a current
publication of the corporation. Also, the Code of Judicial
Conduct is violated if a judge renders non-legal advice to civic
or charitable organizations to an organi zation that woul d
regularly cone before that judge or be engaged in adversari al
proceedings in any court. Code of Judicial Conduct, Canon
5(B)(1), Tennessee Suprenme Court Rule 10. It is not unreasonable
to foresee that the child psychol ogi sts who own Children's
Psychol ogi cal Services of Knoxville, Inc., would regularly be

i nvol ved i n adversarial proceedi ngs as experts.

The Appel l ee argues that the Trial Judge's duty to
recuse hinges on a show ng of personal prejudice directed at the
Appel lant. The assertion avoids the plain nmeaning of the rule
that "[a] judge should disqualify hinself in a proceeding in
which his inpartiality m ght reasonably be questioned, . . ."
Code of Judicial Conduct, Canon 3, Tennessee Suprene Court Rule

10.



In our legal system in the execution of their duties,

j udges shoul d operate independently of governnental, econom c,

political or social influences. Alley v. State, supra. As
expressed in the Code of Judicial Conduct, it is also inportant
for judges to avoid the appearance of any effect of these

i nfluences. W do not find in the present case that the Trial
Judge was actually influenced, but we do conclude that a
reasonabl e person with know edge of the facts could find a

reasonabl e basis for questioning the Trial Judge's inpartiality.

In conclusion as to this issue, we note the Trial Judge
hi nsel f recogni zed his association with the psychol ogical clinic,
even t hough peripheral, was in technical violation of the Canon.
W are satisfied that had the natter been brought to his
attention prior to the hearing rather than after seven days of

trial he would have recused hinself.

In light of our disposition of issue two, we suggest
that upon remand the Trial Judge recuse hinself and request

anot her judge be designated to hear the case when re-tried.

For the foregoing reasons the judgnent of the Trial
Court is vacated and the cause remanded for proceedi ngs not
i nconsi stent with this opinion. Costs of appeal are adjudged

agai nst M. Niel sen.

Houston M Goddard, P.J.
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CONCUR:

Her schel P. Franks,

J.

Cifford E. Sanders,

Sr.J.
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