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O P I  N I  O N

  Godda r d,  P. J .  

The  Appe l l a nt ,  J ul i a  Wi l s on Ni e l s e n ( now Se xt on)

a ppe a l s  a  j udgme nt  of  t he  Knox Count y Ci r c ui t  Cour t  a me ndi ng a

c us t odi a l  a gr e e me nt  s o a s  t o  a wa r d s ol e  c us t ody of  he r  s on t o  he r

f or me r  hus ba nd,  J a n Pe t e r  Ni e l s e n,  t he  Appe l l e e .   Spe c i f i c a l l y ,

t he  Appe l l a nt  a s s e r t s  t ha t  t he  Tr i a l  J udge  e r r e d by f a i l i ng t o

gr a nt  he r  mot i on f or  c ont i nua nc e  by e xc l udi ng bot h pa r t i e s  f r om
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t he  c our t r oom dur i ng t he  t e s t i mony of  t he  Cour t ' s  e xpe r t ,  by

e nj oi ni ng bot h pa r t i e s  f r om r e a di ng t he  e xpe r t ' s  r e por t ,  a nd by

f a i l i ng t o r e c us e  hi ms e l f  due  t o hi s  r e l a t i ons hi p wi t h t he

pr of e s s i ona l  gr oup of  t he  e xpe r t  a ppoi nt e d by t he  Cour t .  

The  pa r t i e s  we r e  di vor c e d on J une  20,  1989,  a nd a gr e e d

t o e xe r c i s e  j oi nt  c us t ody ove r  t he i r  t wo mi nor  c hi l dr e n.   The

c hi l dr e n we r e  t o  s pe nd ni ne  da ys  wi t h t he  Appe l l a nt  a nd f i ve  da ys

wi t h t he  Appe l l e e .   Thi s  a gr e e me nt  qui c kl y pr ove d uns a t i s f a c t or y

a nd bot h pa r t i e s  pe t i t i one d t o  modi f y t he  c us t odi a l  a gr e e me nt .  

The  Appe l l e e  t he r e a f t e r  a gr e e d t o  gr a nt  s ol e  c us t ody t o  t he

Appe l l a nt ,  but  l a t e r  f i l e d a  pe t i t i on f or  s ol e  c us t ody hi ms e l f

a nd a  mot i on f or  a  ps yc hol ogi c a l  e va l ua t i on.

On Oc t obe r  2 ,  1992,  t he  Tr i a l  J udge  i s s ue d a n or de r  f or

a  ps yc hol ogi c a l  e va l ua t i on a nd r e f e r r e d t he  pa r t i e s  t o  " Dr s .

Robe r t  Wa hl e r  a nd/ or  Ve y Nor dqui s t  a nd/ or  Edwi n Roge r s "  wi t h Dr .

Nor dqui s t  ul t i ma t e l y pe r f or mi ng t he  e va l ua t i on.    The  or de r  a l s o

pr ovi de d t ha t  t he  r e por t  r e s ul t i ng f r om t he  ps yc hol ogi c a l

e va l ua t i on woul d " be  he l d i n  s uc h c onf i de nt i a l i t y  by t he  c ouns e l

a s  t he  e xpe r t  ma y r e c omme nd f or  t he  we l f a r e  of  t he  c hi l dr e n a nd

t he  pa r t i e s . "   The  c us t ody i s s ue s  we r e  t o  be  t r i e d on Nove mbe r  9,

1992.

The  r e por t  wa s  ma de  a va i l a bl e  t o  c ouns e l  a t  mi d- da y on

Nove mbe r  7,  1992.   On t he  mor ni ng of  Nove mbe r  9,  1992,  c ouns e l

f or  t he  Appe l l a nt  move d t he  Cour t  f or  a  c ont i nua nc e .   The
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Appe l l a nt  a r gue s  t ha t  be c a us e  t he  r e por t  wa s  de l i ve r e d l a t e  he r

c ouns e l  we r e  una bl e  t o  de ve l op c ount e r va i l i ng e vi de nc e ,  t ha t  t he y

ha d no t i me  t o  de pos e  Dr .  Nor dqui s t ,  or  t o  c ons ul t  a not he r

ps yc hol ogi s t  r e ga r di ng Dr .  Nor dqui s t ' s  me t hods  of  t e s t i ng.   

Couns e l  f or  t he  Appe l l a nt  a l s o a s s e r t  t ha t  t he s e

pr obl e ms  we r e  c ompounde d be c a us e  t he y we r e  una bl e  t o  ha ve  t he

be ne f i t  of  t he  Appe l l a nt ' s  i nput .   The  r e que s t  wa s  de ni e d a f t e r

a r gume nt  of  c ouns e l  a nd t e s t i mony of  Dr .  Nor dqui s t .   The  Tr i a l

J udge  f ound t ha t  t he  t wo- da y de l a y wa s  i ns i gni f i c a nt  i n  vi e w of

t he  f a c t  t he r e  woul d ha ve  be e n onl y f our  da ys  t o  r e vi e w t he

r e por t  ha d i t  be e n s ubmi t t e d on t i me .   Fur t he r ,  t he  Tr i a l  J udge

ga ve  t he  Appe l l a nt  t he  r i ght  t o  r e ope n t he  c r os s - e xa mi na t i on of

Dr .  Nor dqui s t  a f t e r  s he  r e t a i ne d a n e xpe r t .   

Al s o,  ba s e d on t he  r e c omme nda t i on of  Dr .  Nor dqui s t ,  t he

Tr i a l  J udge  e xc l ude d bot h t he  Appe l l a nt  a nd t he  Appe l l e e  f r om t he

c our t r oom dur i ng t he  t e s t i mony of  Dr .  Nor dqui s t  a nd l a t e r  dur i ng

t he  t e s t i mony of  Dr .  Di a na  Mc Coy,  t he  Appe l l a nt ' s  ps yc hol ogi c a l

e xpe r t .   I n  e xpl a i ni ng t o  t he  pa r t i e s  why t he y we r e  e xc l ude d

dur i ng t hi s  t e s t i mony,  t he  Tr i a l  J udge  s t a t e d t ha t  t he  de c i s i on

wa s  a  we i ghi ng pr oc e s s  whi c h ba l a nc e d t he  be s t  i nt e r e s t s  of  t he

c hi l dr e n a ga i ns t  t he  pr oc e dur a l  r i ght s  of  t he  pa r e nt s .   

At  t he  c l os e  of  t he  a r gume nt s ,  t he  Tr i a l  J udge  f ound,

a l mos t  e xa c t l y  f ol l owi ng t he  r e c omme nda t i on of  Dr .  Nor dqui s t ,

t ha t  t he  c us t ody of  t he  mi nor  da ught e r  s houl d be  a wa r de d t o  t he



1 Th e  c o v e r  p a g e  o f  Sp e a k i n g  o f  Ch i l d r e n ,  a  p u b l i c a t i o n  o f
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Appe l l a nt  a nd t ha t  s ol e  c us t ody of  t he  mi nor  s on s houl d be

a wa r de d t o  t he  Appe l l e e .

Af t e r  f i l i ng a  mot i on f or  a  ne w t r i a l ,  t he  Appe l l a nt

di s c ove r e d t ha t  t he  Tr i a l  J udge  wa s  on t he  a dvi s or y boa r d of

Chi l dr e n ' s  Ps yc hol ogi c a l  Se r vi c e s  of  Knoxvi l l e ,  I nc . ,  a

c or por a t i on pa r t i a l l y  owne d by Dr .  Wa hl e r . 1  Dr .  Wa hl e r  ha d be e n

r e f e r r e d t o  t he  pa r t i e s  a s  one  of  t he  Cour t ' s  e xpe r t s .   He  wa s

a l s o i n  a  pr of e s s i ona l  pa r t ne r s hi p wi t h Dr .  Nor dqui s t .   Fur t he r ,

i n  hi s  f i na l  or de r  t he  Tr i a l  J udge  r e qui r e d t he  pa r t i e s  a nd t he i r

younge s t  c hi l d  t o  e nga ge  i n  c ont i nue d c ouns e l i ng wi t h Dr .  Wa hl e r .  

The r e a f t e r ,  t he  Appe l l a nt  f i l e d a n a me nde d mot i on f or  ne w t r i a l

a nd r e que s t e d t ha t  t he  Tr i a l  J udge  r e c us e  hi ms e l f .   Bot h mot i ons

we r e  de ni e d.   The  Tr i a l  J udge  s t a t e d t ha t  he  ha d no knowl e dge

t ha t  he  wa s  on t he  a dvi s or y boa r d of  t he  or ga ni z a t i on a nd t ha t  he

t hought  t ha t  t he  or ga ni z a t i on wa s  no l onge r  i n  e xi s t e nc e .   

The  Appe l l a nt  r a i s e s  t hr e e  i s s ue s  on a ppe a l :

I .   Di d t he  t r i a l  c our t  e r r  by de nyi ng t he  Appe l l a nt ' s
mot i on f or  c ont i nua nc e ,  ne c e s s i t a t e d by t he  l a t e  f i l i ng
of  t he  c us t ody e va l ua t i on r e por t ?

I I .   Di d t he  t r i a l  c our t  c ommi t  r e ve r s i bl e  e r r or  by
e xc l udi ng t he  pa r t i e s  f r om t he  c our t r oom dur i ng t he
t e s t i mony of  t he  Cour t ' s  own e xpe r t  wi t ne s s ,
ps yc hol ogi s t  Dr .  Nor dqui s t ,  a nd dur i ng t he  t e s t i mony of
t he  mot he r ' s  e xpe r t ,  ps yc hol ogi s t  Dr .  Mc Coy,  a nd
f ur t he r ,  e nj oi ni ng t he  pa r t i e s  f r om r e a di ng Dr .
Nor dqui s t ' s  wr i t t e n r e por t ?



5

I I I .   Di d t he  t r i a l  c our t  e r r  i n  r e f us i ng t o  r e c us e  a nd
t o va c a t e  i t ' s  j udgme nt  upon t he  a me nde d mot i on f or  ne w
t r i a l  ba s e d on t he  j udge ' s  r e l a t i ons hi p wi t h t he
pr of e s s i ona l  gr oup of  t he  c our t ' s  e xpe r t  wi t ne s s ?

Be c a us e  we  f i nd t ha t  t he  Tr i a l  Cour t  c ommi t t e d e r r or  by

e xc l udi ng t he  pa r t i e s  f r om t he  c our t r oom,  we  do not  r e a c h t he

f i r s t  i s s ue ,  n or  t he  me r i t s  of  t he  t hi r d i s s ue .

I t  i s  t he  r ul e  i n Te nne s s e e  t ha t  a  pa r t y l i t i ga nt  ha s

t he  r i ght  t o  be  pr e s e nt  a t  a l l  s t a ge s  of  t he  pr oc e e di ng.   Wa r r e n

v.  Wa r r e n,  731 S. W. 2d 908 ( Te nn. App. 1985) .   I n  Wa r r e n,  a  hus ba nd

a ppe a l e d f r om a  di vor c e  de c r e e  a f t e r  t he  t r i a l  c our t  de ni e d hi s

r e que s t  t ha t  a  c our t  r e por t e r  be  pr e s e nt  dur i ng pr e t r i a l

c onf e r e nc e s  c onduc t e d out s i de  t he  hus ba nd' s  pr e s e nc e .   The

We s t e r n Se c t i on r e ve r s e d t he  de c r e e ,  r e c ogni z i ng t ha t  " a  p a r t y

l i t i ga nt  i s  obvi ous l y vi t a l l y i nt e r e s t e d i n t he  s ubs t a nt i ve

a s pe c t s  of  hi s  or  he r  c a s e  a nd i s  e nt i t l e d t o  be  pr e s e nt  i n  a l l

s t a ge s  of  t he  a c t ua l  t r i a l  of  t he  c a s e . "   

The  Appe l l e e  c or r e c t l y  a r gue s  t ha t  t he  r i ght s  of  t he

pa r t i e s  s houl d yi e l d t o  t he  be s t  i nt e r e s t  of  t he  c hi l dr e n.  

Gr i f f i n v .  St one ,  834 S. W. 2d 300 ( Te nn. App. 1992) ,  a nd Da nt z l e r  v .

Da nt z l e r ,  665 S. W. 2d 385 ( Te nn. App. 1983) .   Howe ve r ,  be f or e  t he

be s t  i nt e r e s t s  of  t he  c hi l dr e n c a n be  pr ope r l y de t e r mi ne d,

pa r t i e s  mus t  ha ve  a n oppor t uni t y  t o  a ppr opr i a t e l y pr e s e nt  t he i r

c a s e  a nd r e but  t he  c a s e  o f  t he i r  a dve r s a r i e s .   We  be l i e ve  t he

Cour t ' s  pr e ve nt i ng t he  mot he r  f r om he a r i ng t he  t e s t i mony of  Dr .



2 ( b )   Ef f e c t  o f  Er r o r . - - A f i n a l  j u d g me n t  f r o m wh i c h  r e l i e f  i s
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Nor dqui s t ,  or  e ve n r e a di ng i t ,  ha ndi c a ps  he r  a bi l i t y  t o  r e but  i t

a nd r e nde r s  a  f i ndi ng a s  t o  be s t  i nt e r e s t  s us pe c t .

The  Appe l l e e  a r gue s ,  howe ve r ,  t ha t  a t  mos t  t he

f or e goi ng i s  me r e l y ha r ml e s s  e r r or  a nd,  a s  s uc h,  doe s  not  r e qui r e

t he  j udgme nt  be  s e t  a s i de .   Rul e  36( b) ,  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e . 2  We  c a nnot  a gr e e .

El a bor a t i ng on our  a na l ys i s  of  t he  que s t i on of  be s t

i nt e r e s t ,  we  not e  t ha t  t he  Tr i a l  J udge  not  onl y e xc l ude d t he

pa r e nt s  f r om t he  c our t r oom dur i ng t he  t e s t i mony of  Dr s .  Nor dqui s t

a nd Mc Coy,  but  he  e nj oi ne d t he m f r om r e a di ng Dr .  Nor dqui s t ' s

t e s t i mony or  hi s  r e por t .   Thi s  pr e ve nt e d t he  Appe l l a nt  f r om

di s c us s i ng wi t h he r  c ouns e l  bot h t he  r e por t  a nd t he  t e s t i mony of

t he  e xpe r t s .   Thus ,  t he  Appe l l a nt  wa s  una bl e  t o  e va l ua t e  t he

a c c ur a c y of  t he  t e s t i mony a nd t o  poi nt  out  i nc ons i s t e nc i e s  or

omi s s i ons .   I n  s um,  t he  Appe l l a nt ' s  c ouns e l  l os t  t he  be ne f i t  of

a l l  of  t he  Appe l l a nt ' s  i ns i ght ,  i nf or ma t i on a nd e xpe r i e nc e s

dur i ng t hi s  c r uc i a l  t e s t i mony.   I nde e d,  i t  woul d be  di f f i c ul t  t o

a r gue  t ha t  t hi s  t e s t i mony wa s  not  c r uc i a l  i n l i ght  of  t he  f a c t

t ha t  t he  Tr i a l  J udge ' s  r ul i ng f ol l owe d a l mos t  e xa c t l y  t he

r e c omme nda t i ons  of  t he  Cour t ' s  e xpe r t .

To s t a t e  t he  poi nt  a  di f f e r e nt  wa y,  we  f i nd t ha t  whe r e

a  pa r t y  ha s  be e n de ni e d t he  r i ght  t o  a de qua t e l y pr e pa r e  a
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de f e ns e ,  s uc h,  a s  he r e ,  be i ng de ni e d t he  r i ght  t o  he a r  or  e ve n

r e a d t he  t e s t i mony r e l i e d upon by t he  Tr i a l  Cour t  i n  r e nde r i ng

i t s  de c i s i on,  we  mus t  e i t he r  ( 1)  a s s ume  pr e j udi c i a l  e r r or - - j us t

a s  we  woul d i f  t he  Cour t  a r bi t r a r i l y  r e f us e d t o  l e t  a  pa r t y

t e s t i f y  or  c ouns e l  t o  c r os s - e xa mi ne - - or  ( 2)  f i nd pr e j udi c e

r e s ul t e d t o t he  j udi c i a l  pr oc e s s .

Fi na l l y a s  t o t hi s  i s s ue ,  we  a r e  s a t i s f i e d t ha t  t he

a c t i on of  t he  Tr i a l  J udge  wa s  pr ompt e d by t he  pur e s t  of  mot i ve s

a nd i n hi s  s i nc e r e  be l i e f  t ha t  pe r mi t t i ng t he  pa r t i e s  t o he a r  or

r e a d t he  t e s t i mony of  Dr .  Nor dqui s t  woul d r e s ul t  i n  t he  c hi l dr e n

be i ng a dve r s e l y a f f e c t e d.

As  t o t he  f i na l  i s s ue ,  t he  Appe l l a nt  a s s e r t s  t ha t  t he

Tr i a l  J udge  e r r e d i n  f a i l i ng t o  r e c us e  hi ms e l f .   " A j udge  s houl d

di s qua l i f y  hi ms e l f  i n  a  pr oc e e di ng i n  whi c h hi s  i mpa r t i a l i t y

mi ght  r e a s ona bl y be  que s t i one d,  .  .  . "   Code  of  J udi c i a l  Conduc t ,

Ca non 3,  Te nne s s e e  Supr e me  Cour t  Rul e  10.   A j udge  s houl d not

s e r ve  a s  a  non- l e ga l  a dvi s or  t o  a n or ga ni z a t i on i f  t ha t

or ga ni z a t i on wi l l  be  e nga ge d i n  pr oc e e di ngs  t ha t  woul d or di na r i l y

c ome  be f or e  hi m or  wi l l  be  r e gul a r l y  e nga ge d i n  a dvi s or y

pr oc e e di ngs  i n  a ny c our t .   Code  of  J udi c i a l  Conduc t ,  Ca non

5( B) ( 1) ,  Te nne s s e e  Supr e me  Cour t  Rul e  10.

The  que s t i on of  i mpa r t i a l i t y  s houl d be  j udge d unde r  a n

obj e c t i ve  s t a nda r d.   Thus ,  r e c us a l  i s  wa r r a nt e d whe n a  pe r s on of

or di na r y pr ude nc e  i n  t he  pos i t i on of  t he  j udge ,  knowi ng a l l  t he
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f a c t s  known t o t he  j udge ,  woul d f i nd a  r e a s ona bl e  ba s i s  f or

que s t i oni ng t he  j udge ' s  i mpa r t i a l i t y .   Al l e y v.  St a t e ,  882 S. W. 2d

810 ( Te nn. Cr . App. 1994) .     

Pr i or  t o  t he  c us t ody he a r i ng t he  pa r e nt s ,  c hi l dr e n,  a nd

" o t he r  r e l e va nt  r e f e r e nc e  pe r s ons "  we r e  r e f e r r e d by t he  Tr i a l

Cour t  t o  " Dr s .  Robe r t  Wa hl e r  a nd/ or  Ve y Nor dqui s t  a nd/ or  Edwi n

Roge r s .  .  .  f or  t he  pur pos e  of  a n e va l ua t i on t ouc hi ng upon i s s ue s

of  pa r e nt i ng,  c us t ody a nd vi s i t a t i on. "   The  Tr i a l  J udge ' s  na me

a ppe a r e d a s  a n a dvi s or y boa r d me mbe r  on t he  c ove r  of  t he

publ i c a t i on of  Chi l dr e n ' s  Ps yc hol ogi c a l  Se r vi c e s  of  Knoxvi l l e ,

I nc . ,  a  c or por a t i on pa r t i a l l y  owne d by Dr .  Wa hl e r .    The

publ i c a t i on wa s  di s t r i but e d t o a l l  l oc a l  me nt a l  he a l t h

pr of e s s i ona l s  a s  we l l  a s  a  numbe r  of  i ndi vi dua l s  i n  t he  Knox

Count y Sc hool s .   As  pa r t  of  t he  f i na l  or de r  i n  t hi s  c a s e ,  t he

pa r t i e s  a nd t he i r  younge s t  c hi l d  we r e  or de r e d t o  pa r t i c i pa t e  i n

ongoi ng c ouns e l i ng wi t h Dr .  Wa hl e r .   Mor e ove r ,  Dr .  Nor dqui s t ,  who

wa s  c hos e n a s  t he  Cour t ' s  e xpe r t  a nd whos e  t e s t i mony wa s  c r i t i c a l

t o  t he  out c ome  of  t hi s  c a s e ,  wa s  i n  a  pr of e s s i ona l  pa r t ne r s hi p

known a s  Be ha vi or  Cons ul t a nt s  wi t h Dr .  Wa hl e r .

I n  de nyi ng t he  Appe l l a nt ' s  mot i on f or  r e c us a l ,  t he

Tr i a l  J udge  of f e r e d r e a s ons  f or  hi s  i nvol ve me nt  wi t h Dr .  Wa hl e r

a nd Chi l dr e n ' s  Ps yc hol ogi c a l  Se r vi c e s  of  Knoxvi l l e ,  I nc .   He

s t a t e d t ha t  he  t hought  t he  or ga ni z a t i on wa s  no l onge r  i n

e xi s t e nc e ,  t ha t  hi s  i nvol ve me nt  wa s  l i mi t e d,  t ha t  he  t hought  i t
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wa s  a  c i vi c  or ga ni z a t i on,  a nd t ha t  he  ne ve r  r e nde r e d l e ga l  a dvi s e

t o t he  or ga ni z a t i on.   

The s e  a s s e r t i ons ,  t a ke n a s  t r ue ,  a r e  not  de t e r mi na t i ve .  

We  a r e  t o  f oc us  on t he  a ppe a r a nc e  of  i mpa r t i a l i t y  f r om a n

obj e c t i ve  poi nt  of  vi e w.   Thus ,  t he  f a c t  t ha t  he  t hought  t he

c or por a t i on wa s  no l onge r  i n  e xi s t e nc e  or  t ha t  hi s  i nvol ve me nt

wi t h t he  c or por a t i on wa s  l i mi t e d doe s  not  ne ga t e  t he  f a c t  t ha t

hi s  na me  a ppe a r e d a s  a n a dvi s or y boa r d me mbe r  on a  c ur r e nt

publ i c a t i on of  t he  c or por a t i on.   Al s o,  t he  Code  of  J udi c i a l

Conduc t  i s  vi ol a t e d i f  a  j udge  r e nde r s  non- l e ga l  a dvi c e  t o  c i vi c

or  c ha r i t a bl e  or ga ni z a t i ons  t o  a n or ga ni z a t i on t ha t  woul d

r e gul a r l y  c ome  be f or e  t ha t  j udge  or  be  e nga ge d i n  a dve r s a r i a l

pr oc e e di ngs  i n  a ny c our t .   Code  of  J udi c i a l  Conduc t ,  Ca non

5( B) ( 1) ,  Te nne s s e e  Supr e me  Cour t  Rul e  10.   I t  i s  not  unr e a s ona bl e

t o f or e s e e  t ha t  t he  c hi l d  ps yc hol ogi s t s  who own Chi l dr e n ' s

Ps yc hol ogi c a l  Se r vi c e s  of  Knoxvi l l e ,  I nc . ,  woul d r e gul a r l y  be

i nvol ve d i n  a dve r s a r i a l  pr oc e e di ngs  a s  e xpe r t s .  

 The  Appe l l e e  a r gue s  t ha t  t he  Tr i a l  J udge ' s  dut y t o

r e c us e  hi nge s  on a  s howi ng of  pe r s ona l  pr e j udi c e  di r e c t e d a t  t he

Appe l l a nt .   The  a s s e r t i on a voi ds  t he  pl a i n me a ni ng of  t he  r ul e

t ha t  " [ a ]  j udge  s houl d di s qua l i f y  hi ms e l f  i n  a  pr oc e e di ng i n

whi c h hi s  i mpa r t i a l i t y  mi ght  r e a s ona bl y be  que s t i one d,  .  .  . "

Code  of  J udi c i a l  Conduc t ,  Ca non 3,  Te nne s s e e  Supr e me  Cour t  Rul e

10.  
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I n our  l e ga l  s ys t e m,  i n  t he  e xe c ut i on of  t he i r  dut i e s ,

j udge s  s houl d ope r a t e  i nde pe nde nt l y  of  gove r nme nt a l ,  e c onomi c ,

pol i t i c a l  or  s oc i a l  i nf l ue nc e s .   Al l e y v.  St a t e ,  s upr a .   As

e xpr e s s e d i n  t he  Code  of  J udi c i a l  Conduc t ,  i t  i s  a l s o i mpor t a nt

f or  j udge s  t o  a voi d t he  a ppe a r a nc e  of  a ny e f f e c t  of  t he s e

i nf l ue nc e s .   We  do not  f i nd i n  t he  pr e s e nt  c a s e  t ha t  t he  Tr i a l

J udge  wa s  a c t ua l l y  i nf l ue nc e d,  but  we  do c onc l ude  t ha t  a

r e a s ona bl e  pe r s on wi t h knowl e dge  of  t he  f a c t s  c oul d f i nd a

r e a s ona bl e  ba s i s  f or  que s t i oni ng t he  Tr i a l  J udge ' s  i mpa r t i a l i t y .

I n  c onc l us i on a s  t o  t hi s  i s s ue ,  we  not e  t he  Tr i a l  J udge

hi ms e l f  r e c ogni z e d hi s  a s s oc i a t i on wi t h t he  ps yc hol ogi c a l  c l i ni c ,

e ve n t hough pe r i phe r a l ,  wa s  i n  t e c hni c a l  vi ol a t i on of  t he  Ca non.  

We  a r e  s a t i s f i e d t ha t  ha d t he  ma t t e r  be e n br ought  t o  hi s

a t t e nt i on pr i or  t o  t he  he a r i ng r a t he r  t ha n a f t e r  s e ve n da ys  of

t r i a l  he  woul d ha ve  r e c us e d hi ms e l f .   

I n  l i ght  of  our  di s pos i t i on of  i s s ue  t wo,  we  s ugge s t

t ha t  upon r e ma nd t he  Tr i a l  J udge  r e c us e  hi ms e l f  a nd r e que s t

a not he r  j udge  be  de s i gna t e d t o  he a r  t he  c a s e  whe n r e - t r i e d.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  pr oc e e di ngs  not

i nc ons i s t e nt  wi t h t hi s  opi ni on.    Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  Mr .  Ni e l s e n.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cl i f f or d E.  Sa nde r s ,  Sr . J .


