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O P I  N I  O N

  Godda r d,  P. J .  

Thi s  i s  a  s ui t  s e e ki ng da ma ge s  f or  wr ongf ul  di s c ha r ge

pur s ua nt  t o  " The  Publ i c  Pr ot e c t i on Ac t  of  1990, "  T. C. A.  50- 1- 304,

c ommonl y known a s  t he  Whi s t l e  Bl owe r  Ac t ,  a nd t he  " Oc c upa t i ona l

Sa f e t y a nd He a l t h  Ac t  of  1972, "   T. C. A.  50- 3- 106.   The  Tr i a l

Cour t  gr a nt e d t he  De f e nda nt s  a  s umma r y j udgme nt  i ns of a r  a s  t he

c ompl a i nt  s ought  r e l i e f  unde r  t he  Whi s t l e  Bl owe r  Ac t .  



2

The r e a f t e r ,  he  e nt e r e d a  Rul e  54 j udgme nt  r e nde r i ng hi s

di s pos i t i on a  f i na l  j udgme nt ,  a nd a s  s uc h s ubj e c t  t o  a n a ppe a l  a s

of  r i ght .   

T. C. A.  50- 1- 304,  a s  pe r t i ne nt  t o  t hi s  a ppe a l ,  pr ovi de s

t he  f ol l owi ng:

50- 1- 304 .   Di s c har ge  f or  r e f us al  t o  par t i c i pat e  i n
or  r e mai n s i l e nt  about  i l l e gal  ac t i vi t i e s ,  or  f or  l e gal
us e  of  agr i c ul t ur al  pr oduc t - - Damage s - - Fr i vol ous
l aws ui t s . - - ( a )  No e mpl oye e  s ha l l  be  di s c ha r ge d or
t e r mi na t e d s ol e l y f or  r e f us i ng t o pa r t i c i pa t e  i n,  or
f or  r e f us i ng t o r e ma i n s i l e nt  a bout ,  i l l e ga l
a c t i vi t i e s .

( b)   As  us e d i n t hi s  s e c t i on,  " i l l e ga l  a c t i vi t i e s "
me a ns  a c t i vi t i e s  whi c h a r e  i n vi ol a t i on of  t he  c r i mi na l
or  c i vi l  c ode  of  t hi s  s t a t e  or  t he  Uni t e d St a t e s  or  a ny
r e gul a t i on i nt e nde d t o  pr ot e c t  t he  publ i c  he a l t h ,
s a f e t y or  we l f a r e .

( c )   Any e mpl oye e  t e r mi na t e d i n  vi ol a t i on of
s ubs e c t i on ( a )  s ha l l  ha ve  a  c a us e  of  a c t i on a ga i ns t  t he
e mpl oye r  f or  r e t a l i a t or y di s c ha r ge  a nd a ny ot he r
da ma ge s  t o  whi c h t he  e mpl oye e  ma y be  e nt i t l e d.

The  Tr i a l  Cour t  c ons t r ue d t he  l a ngua ge  i n  Subs e c t i on

( a ) - - " r e f us i ng t o r e ma i n s i l e nt  a bout ,  i l l e ga l  a c t i vi t i e s . " - - i n

a c c or da nc e  wi t h t wo unr e por t e d c a s e s  f r om t he  We s t e r n Se c t i on of

t hi s  Cour t  s i t t i ng i n  Na s hvi l l e  whi c h hol d t ha t  t he  e mpl oye e s

mus t  ha ve  be e n e xpr e s s l y or  i mpl i c i t l y  di r e c t e d t o  r e ma i n s i l e nt

be f or e  t he y we r e  e nt i t l e d t o c l a i m t he  be ne f i t s  of  t he  s t a t ut e .  

The  e vi de nc e  t a ke n i n  a  l i ght  mos t  f a vor a bl e  t o  t he

non- movi ng pa r t y ,  a s  we  a r e  r e qui r e d t o  do i n  r e vi e wi ng t he

pr opr i e t y of  a  gr a nt  of  s umma r y j udgme nt ,  di s c l os e s  t ha t  t he



1 No  a p p l i c a t i o n  f o r  a n  a p p e a l  t o  t h e  Su p r e me  Co u r t  wa s  ma d e  b y  t h e

e mp l o y e e  i n  e i t h e r  c a s e .

2 Th e  Ame r i c a n  He r i t a g e  Di c t i o n a r y  g i v e s  t h e  f o l l o wi n g  d e f i n i t i o n  o f

r e f u s e :   " To  d e c l i n e  t o  d o ,  a c c e p t ,  g i v e ,  o r  a l l o w. "
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Pl a i nt i f f ,  Ma xi ne  O.  Ma s on,  wa s  t e r mi na t e d be c a us e  s he  c ont a c t e d

a ut hor i t i e s  r e l a t i ve  t o  s a f e t y vi ol a t i ons  whe r e  s he  wa s  e mpl oye d

- - s pe c i f i c a l l y  t ha t  he r  e mpl oye r ,  Gr a nd Hot e l ,  l oc ke d door s

c onf i ni ng he r  i n  t he  l a undr y r oom whe r e  s he  wor ke d.    

The  c a s e s  r e l i e d upon by t he  Tr i a l  Cour t  a r e  Le e ma n v.

Edwa r ds ,  f i l e d i n  Na s hvi l l e  on Oc t obe r  14,  1994,  a nd Me r r yma n v.

Ce nt r a l  Pa r ki ng Sys t e m,  I nc . ,  f i l e d i n  Na s hvi l l e  on Nove mbe r  13,

1992. 1  Bot h of  t he s e  c a s e s  hol d t ha t  i t  i s  ne c e s s a r y t ha t  t he

e mpl oye r  e xpr e s s l y or  i mpl i c i t l y  di r e c t  t he  e mpl oye e  t o  r e ma i n

s i l e nt  be f or e  t he  Ac t  c ome s  i nt o pl a y.

I n a l l  de f e r e nc e  t o  our  br e t hr e n i n  t he  We s t e r n

Se c t i on,  we  be l i e ve  t he y ha ve  t oo na r r owl y c ons t r ue d t hi s  s t a t ut e

whi c h i s  obvi ous l y r e me di a l  a nd mus t  be  l i be r a l l y  c ons t r ue d.   Bi g

For k Mi ni ng Co.  v .  Te nne s s e e  Wa t e r  Qua l i t y  Cont r ol  Boa r d,  620

S. W. 2d 515 ( Te nn. App. 1981) .   Whi l e  we  woul d r e a di l y  c onc e de  t ha t

t he  c ons t r uc t i on pl a c e d upon t he  wor ds  " r e f us i ng t o  r e ma i n

s i l e nt " 2 by t he  f or e goi ng c a s e s  i s  a  c onc e i va bl e  one ,  a nd pe r ha ps

t e c hni c a l l y  c or r e c t ,  we  do not  be l i e ve  i t  i s  a n a ppr opr i a t e  one .   

I t  s e e ms  t o  us  t ha t  t he  e vi l  s ought  t o  be  r e me di e d by t he

Le gi s l a t ur e  i s  br oa de r  t ha n t he  one  r e c ogni z e d by t he  We s t e r n

Se c t i on.   As  we  i nt e r pr e t  t he  s t a t ut e ,  i t  s e e ks  t o  e nc our a ge  a n

e mpl oye e  t o s pe a k out  a bout  i l l e ga l  a c t i vi t i e s ,  whe t he r  t ha t
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e mpl oye e  ha s  pr e vi ous l y be e n t ol d t o  r e ma i n s i l e nt  by hi s

e mpl oye r  or  not .

We  a c c or di ngl y c onc l ude  t he  s t a t ut e  a s  we  c ons t r ue  i t

pr ohi bi t s  t he  a c t i on of  t he  De f e nda nt s  a nd s umma r y j udgme nt  wa s

i mpr ope r l y gr a nt e d.

I n c onc l us i on,  we  r e s pe c t f ul l y  s ugge s t  t ha t  t hi s  i s  a n

a ppr opr i a t e  c a s e  f or  t he  Supr e me  Cour t  t o  gr a nt  a n a ppl i c a t i on

f or  a ppe a l  a nd r e s ol ve  t he  c onf l i c t  be t we e n t he  Se c t i ons  of  t hi s

Cour t .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  t he  De f e nda nt s .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


