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This is a boundary |line dispute. After a lengthy bench tria
t he Chancel | or established a commbn boundary between the | ands of
the parties and entered judgnent accordingly. Fromthis judgnent

this appeal resulted. We affirmthe judgnent of the trial court.

The parties are the owners of adjoining tracts of |and | ocat ed
i n Chattanooga. The appellants acquired their property by warranty

deed from Flora P. MKenna.

The descriptionrecited in the appellants' deed is as foll ows:

BEG NNING at a point in the Northern line of the
property conveyed to Flora P. McKenna and husband, E. R
McKenna, ... where the sane is intersected by the Western
line of State Hi ghway #153; thence North ei ghty-six (86)
degrees thirty (30) m nutes West, Two hundred forty-seven
feet, nore or less to the Northwest Corner of the tract
conveyed to E. R MKenna and wife, Flora P. McKenna, by
deed recorded in Book 1135, page 517, ... thence South
one (01) degree twenty-three mnutes Wst along the
Western |line of said tract, two hundred forty-seven (247)
feet, nore or less, to a point in the Wstern |ine of
sai d hi ghway, two hundred and 38/ 100 (200.38) feet to the
poi nt of begi nni ng.

* * * *

SUBJECT to the Western part of said property to be
used in the extension of Gothard Road as set out in deed
recorded i n Book 1135, page 517, inthe Register's Ofice
of Hami | ton County, Tennessee.

The deed to appel |l ants' predecessor intitle, Frank E. Peeples
contains the follow ng recitation.
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It istheintention of the grantor and grantees that
the Iine designated as South 1° 23", a distance of 200. 38
feet, is to be the center of Gothard Road, when extended,
and this deed includes a strip of |and approximately ten
feed wide along the said West portion of the tract of
| and herein conveyed, which is to be dedicated for road
pur poses.

The description recited in the appellees' deed is as foll ows:

To | ocate the point of beginning, begin at a point
in the Western |ine of H ghway 153 at the Southeastern
corner of the property conveyed to Edwin V. Vandergriff;
thence North 86 degrees 30 nmnutes Wst along the
Southern I'ine of the Vandergriff property 284.94 feet to
a concrete nonunent in the center |ine of CGothard Road,
this being the true point of point of beginning; thence
Sout h 01 degree 23 m nutes West 200. 38 feet; thence North
86 degrees 30 m nutes West 127 feet to the center |ine of
a 12 foot drive; thence north 01 degrees 09 mnutes 04
seconds West 37.77 feet; thence with the center |ine of
the drive and a curve to the right 101.56 feet to a
poi nt; thence North 53 degrees 24 m nutes 37 seconds East
112. 37 feet to the point of beginning.

As can be seen froma literal reading of the descriptions in
the respective deeds, a concrete marker in the center line of
Got hard Road was to be the comon corner of the parties. The court
so found and ordered the Linkous deed reforned to conformto the
point in the center line of Gothard Road with the Western Line of
t he Li nkous property being a comon boundary with Burkhart. It is

this judgnent which gave rise to this appeal.



The appellant has presented the following issue for our

consi der ati on:

Did the trial court err in finding that the north-
east corner of the appellants' tract of land is |ocated
a di stance of 269.94 feet froma concrete nonunment, which
itself is 95 feet west fromthe center line of H ghway
153, when the preponderance of the evidence showed that
the corner is actually 274.1 feet from this concrete
nmonunment ?

The appell ee has stated three issues for our consideration,
however, the issues are essentially and in substance the sanme as
the appellants', i.e., does the evidence preponderate against the

findings of the trial court.

In our view, the issues between these parties can be nore
succinctly and sinply stated, i.e., does the evidence preponderate
against the findings of the trial court in establishing the conmon
boundary between these parties. Al other points are irrelevant
except as they may relate to the establishnent of the parties'

comon boundary.

Qur standard of review under Rule 13(d), T.RAP., is
"[u] nl ess otherwi se required by statute, reviewof findings of fact
by the trial court in civil actions shall be de novo upon the

record of the trial court, acconpanied by a presunption of the



correctness of the finding, unless the preponderance of the
evidence is otherwise." A principle of |aw concomtant with Rule
13(d) is that where the evidence is conflicting, findings of the
trial court which are dependent on determning the credibility of
Wi tnesses are entitled to great weight on appeal because the trial
judge had the opportunity to observe the manner and deneanor of the

wi tnesses while testifying. Gal breath v. Harris, 811 S.W2d 88

(Tenn. App. 1990) citing Town of Alanmp v. ForcumJanes Co., 327

S.W2d 47 (Tenn. 1959). ... on an issue which hinges on wtness
credibility, the trial court will not be reversed unless there is
found in the record clear, concrete, and convi nci ng evi dence ot her
than the oral testinony of wtnesses which contradict the trial

court's findings. See Tennessee Valley Kaolin Corp. v. Perry, 526

S.W2d 488 (Tenn. App. 1974).

The evi dence was extensive and conflicting. There is evidence
oral and ot herwi se which supports and contradicts the findings of
the trial court. None of the denonstrative evidence, however
neets the "clear, concrete, and convincing" test. The probative
val ue of the maps, plats and phot ographs introduced into evidence
depend to a very | arge extent upon the oral testinony and credibil -

ity of the wi tnesses authenticating them



I n determ ni ng di sputed boundaries, resort is to be had first
to natural objects or |andmarks, because of their very pernanent
character; next, to artificial nonunents or marks, then to the
boundary lines of adjacent |andowners, and then to courses and

di stances. Thornburg v. Chase, 606 S.W2d 672, 675 (Tenn. App

1980) (citing Pritchard v. Rebori, 135 Tenn. 328, 332-33, 186 S. W

121, 122 (1916)). This rule of constructionis to aid in determ n-
ing the intention of the parties to a deed which is to be deter-
mned, if possible, from the instrunent in connection with the
surroundi ng circunstances. |Id. The Court of Appeals in Thornburg
al so noted that the policy behind giving preference to artificial
lines is "that the parties so presuned to have exam ned the
property have, in viewi ng the prem ses, taken note of the nonunent
or line." Id. at 676 (quoting Pritchard, 135 Tenn. at 335, 186 S. W

at 123). See Markumv. Kelly, an unreported opinion of this court

filed January 26, 1995.

From the four corners of the deeds which are germane to the
i ssues before us, it seens crystal clear that the intentions of the
parties to the deeds were to establish the northwest corner of the
appel lants' property and the northeast corner of the appell ees’
property at the center line of Gothard Road. This conclusion is

I nescapabl e when the deeds are | ooked at in pari materia. Further



we note that the distances in the appellants' deed are not as
preci se as those stated in the appellees' deed. Al distances in

the appellants' deed are qualified as being "nore or |less.”

The appellants rely upon the testinony of Alfred Allen, a
I icensed | and surveyor to establish that Gothard Road coul d not be
precisely established. It is true that M. Allen testified that
"... everywhere | found it [CGothard Road], every plat |I found it on
it was in a different place. It was just a narrow w ndi ng driveway
nore than anything, and you could put a line on it any place
al nost, but that had no bearing on what we was doing so we didn't
try to establish Gothard Road. W wasn't working on that at the

tinme."

It is clear from his own testinony that M. Allen nade no
attenpt to locate the center of Gothard Road as nentioned in the
parties' deeds. The location of Gothard Road is the heart of this
action. On the other hand, M. David Matthews, also a |icensed
| and surveyor, testified that he found an iron pin in the center

line of Gothard Road whi ch he marked.?

M. Matthews name is spell ed as " Mat hews" and "Matthews" in the record. W
do not know which is correct but we shall use "Matthews" since it seens to be the
nmost common spel |ing.



In reaching his conclusions, M. Mitthews testified that he
| ooked to the deeds of all the predecessors in title for all the
properties around M. Linkous' property, state highway plans and
ot her surveys that m ght be available. He further testified that
he used markers that were found on the ground, physical markers, in
order to do his survey. He found various iron pins on the Linkous
property, including aniron pin on Linkous' northwest corner and an
old iron pin in his southwest corner. He further found the
concrete markers marking the right-of-way of H ghway 153. Furt her,
using a deed of a predecessor in title, M. Mitthews was able to
| ocate the predecessor's point of beginning. Fromthis point of
begi nning i n the predecessor’'s deed and using the call and di stance
called for therein, he was able to locate aniron pinin the center
line of the Gothard Road. In reviewing the work of M. WMatthews,
it seens evident that he nore nearly followed the rules for

| ocations of boundaries set out in Thornburg v. Chase, supra, than

the other witnesses who testified in the case.

We also note that the trial court in his decision announced
fromthe bench appeared to accredit the testinony of M Matthews.
The court stated: "The court felt that M. Matthews was trying to
be consci entious about his survey and he did go into nore depth in

some of these things than M. Allen ..



The trial court was ostensibly satisfied that the center of
Got hard Road was sufficiently established. The Court specifically

found in the final judgnent that t he western boundary |ine of
the plaintiffs' [appellants'] property is the center of Cothard
Road ... ." W find that the evidence preponderates in favor of

the trial court's judgnent and we concur with the findings of the

trial court.

The trial court is affirmed in all respects. Costs of this
appeal are taxed to the appellant and this case is remanded to the
trial court for the enforcenment of its judgnent and collection of

costs.

Don T. McMirray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, J.



I N THE COURT OF APPEALS

JAMVES E. LINKQUS, and wife, ) HAM LTON CHANCERY
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ORDER

This appeal cane on to be heard upon the record from the
Chancery Court of Ham Iton County, briefs and argunment of counsel.
Upon consideration thereof, this Court is of opinion that there was
no reversible error in the trial court.

The trial court is affirmed in all respects. Costs of this
appeal are taxed to the appellant and this case is remanded to the
trial court for the enforcenment of its judgnent and coll ection of

costs.
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