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Thi s  i s  a  bounda r y l i ne  di s put e .   Af t e r  a  l e ngt hy be nc h t r i a l

t he  Cha nc e l l or  e s t a bl i s he d a  c ommon bounda r y be t we e n t he  l a nds  of

t he  pa r t i e s  a nd e nt e r e d j udgme nt  a c c or di ngl y.   Fr om t hi s  j udgme nt

t hi s  a ppe a l  r e s ul t e d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  pa r t i e s  a r e  t he  owne r s  of  a dj oi ni ng t r a c t s  of  l a nd l oc a t e d

i n Cha t t a nooga .   The  a ppe l l a nt s  a c qui r e d t he i r  pr ope r t y by wa r r a nt y

de e d f r om Fl or a  P.  Mc Ke nna .

 The  de s c r i pt i on r e c i t e d i n  t he  a ppe l l a nt s '  de e d i s  a s  f ol l ows :

BEGI NNI NG a t  a  poi nt  i n  t he  Nor t he r n l i ne  of  t he
pr ope r t y c onve ye d t o  Fl or a  P.  Mc Ke nna  a nd hus ba nd,  E.  R.
Mc Ke nna ,  . . .  whe r e  t he  s a me  i s  i nt e r s e c t e d by t he  We s t e r n
l i ne  of  St a t e  Hi ghwa y #153;  t he nc e  Nor t h e i ght y- s i x  ( 86)
de gr e e s  t hi r t y ( 30)  mi nut e s  We s t ,  Two hundr e d f or t y- s e ve n
f e e t ,  mor e  or  l e s s  t o  t he  Nor t hwe s t  Cor ne r  of  t he  t r a c t
c onve ye d t o  E.  R.  Mc Ke nna  a nd wi f e ,  Fl or a  P.  Mc Ke nna ,  by
de e d r e c or de d i n  Book 1135,  pa ge  517,  . . .  t he nc e  Sout h
one  ( 01)  de gr e e  t we nt y- t hr e e  mi nut e s  We s t  a l ong t he
We s t e r n l i ne  of  s a i d t r a c t ,  t wo hundr e d f or t y- s e ve n ( 247)
f e e t ,  mor e  or  l e s s ,  t o  a  po i n t  i n  t he  We s t e r n l i ne  of
s a i d hi ghwa y,  t wo hundr e d a nd 38/ 100 ( 200. 38)  f e e t  t o  t he
poi nt  of  be gi nni ng.

*     *      *      *

SUBJ ECT t o t he  We s t e r n pa r t  of  s a i d pr ope r t y t o  be
us e d i n  t he  e xt e ns i on of  Got ha r d Roa d a s  s e t  out  i n  de e d
r e c or de d i n  Book 1135,  pa ge  517,  i n  t he  Re gi s t e r ' s  Of f i c e
of  Ha mi l t on Count y,  Te nne s s e e .

The  de e d t o  a ppe l l a nt s '  pr e de c e s s or  i n  t i t l e ,  Fr a nk E.  Pe e pl e s

c ont a i ns  t he  f ol l owi ng r e c i t a t i on.
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I t  i s  t he  i nt e nt i on of  t he  gr a nt or  a nd gr a nt e e s  t ha t
t he  l i ne  de s i gna t e d a s  Sout h 1 / 23 ' ,  a  di s t a nc e  of  200. 38
f e e t ,  i s  t o  be  t he  c e nt e r  of  Got ha r d Roa d,  whe n e xt e nde d,
a nd t hi s  de e d i nc l ude s  a  s t r i p of  l a nd a ppr oxi ma t e l y t e n
f e e d wi de  a l ong t he  s a i d We s t  por t i on of  t he  t r a c t  of
l a nd he r e i n c onve ye d,  whi c h i s  t o  be  de di c a t e d f or  r oa d
pur pos e s .

The  de s c r i pt i on r e c i t e d i n  t he  a ppe l l e e s '  de e d i s  a s  f ol l ows :

To l oc a t e  t he  poi nt  of  be gi nni ng,  be gi n a t  a  poi nt
i n t he  We s t e r n l i ne  of  Hi ghwa y 153 a t  t he  Sout he a s t e r n
c or ne r  of  t he  pr ope r t y c onve ye d t o  Edwi n V.  Va nde r gr i f f ;
t he nc e  Nor t h 86 de gr e e s  30 mi nut e s  We s t  a l ong t he
Sout he r n l i ne  of  t he  Va nde r gr i f f  pr ope r t y 284. 94 f e e t  t o
a  c onc r e t e  monume nt  i n  t he  c e nt e r  l i ne  of  Got ha r d Roa d,
t hi s  be i ng t he  t r ue  poi nt  of  poi nt  of  be gi nni ng;  t he nc e
Sout h 01 de gr e e  23 mi nut e s  We s t  200. 38 f e e t ;  t he nc e  Nor t h
86 de gr e e s  30 mi nut e s  We s t  127 f e e t  t o  t he  c e nt e r  l i ne  of
a  12 f oot  dr i ve ;  t he nc e  nor t h 01 de gr e e s  09 mi nut e s  04
s e c onds  We s t  37. 77 f e e t ;  t he nc e  wi t h t he  c e nt e r  l i ne  of
t he  dr i ve  a nd a  c ur ve  t o  t he  r i ght  101. 56 f e e t  t o  a
poi nt ;  t he nc e  Nor t h 53 de gr e e s  24 mi nut e s  37 s e c onds  Ea s t
112. 37 f e e t  t o  t he  poi nt  of  be gi nni ng.

As  c a n be  s e e n f r om a  l i t e r a l  r e a di ng of  t he  de s c r i pt i ons  i n

t he  r e s pe c t i ve  de e ds ,  a  c onc r e t e  ma r ke r  i n  t he  c e nt e r  l i ne  of

Got ha r d Roa d wa s  t o  be  t he  c ommon c or ne r  of  t he  pa r t i e s .   The  c our t

s o f ound a nd or de r e d t he  Li nkous  de e d r e f or me d t o  c onf or m t o t he

poi nt  i n  t he  c e nt e r  l i ne  of  Got ha r d Roa d wi t h t he  We s t e r n Li ne  of

t he  Li nkous  pr ope r t y be i ng a  c ommon bounda r y wi t h Bur kha r t .   I t  i s

t hi s  j udgme nt  whi c h ga ve  r i s e  t o  t hi s  a ppe a l .
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The  a ppe l l a nt  ha s  pr e s e nt e d t he  f ol l owi ng i s s ue  f or  our

c ons i de r a t i on:

Di d t he  t r i a l  c our t  e r r  i n  f i ndi ng t ha t  t he  nor t h-
e a s t  c or ne r  of  t he  a ppe l l a nt s '  t r a c t  of  l a nd i s  l oc a t e d
a  di s t a nc e  of  269. 94 f e e t  f r om a  c onc r e t e  monume nt ,  whi c h
i t s e l f  i s  95 f e e t  we s t  f r om t he  c e nt e r  l i ne  of  Hi ghwa y
153,  whe n t he  pr e ponde r a nc e  of  t he  e vi de nc e  s howe d t ha t
t he  c or ne r  i s  a c t ua l l y  274. 1 f e e t  f r om t hi s  c onc r e t e
monume nt ?

The  a ppe l l e e  ha s  s t a t e d t hr e e  i s s ue s  f or  our  c ons i de r a t i on,

howe ve r ,  t he  i s s ue s  a r e  e s s e nt i a l l y  a nd i n  s ubs t a nc e  t he  s a me  a s

t he  a ppe l l a nt s ' ,  i . e . ,  doe s  t he  e vi de nc e  pr e ponde r a t e  a ga i ns t  t he

f i ndi ngs  of  t he  t r i a l  c our t .

I n our  vi e w,  t he  i s s ue s  be t we e n t he s e  pa r t i e s  c a n be  mor e

s uc c i nc t l y  a nd s i mpl y s t a t e d,  i . e . ,  doe s  t he  e vi de nc e  pr e ponde r a t e

a ga i ns t  t he  f i ndi ngs  of  t he  t r i a l  c our t  i n  e s t a bl i s hi ng t he  c ommon

bounda r y  be t we e n t he s e  pa r t i e s .   Al l  ot he r  poi nt s  a r e  i r r e l e va nt

e xc e pt  a s  t he y ma y r e l a t e  t o  t he  e s t a bl i s hme nt  of  t he  pa r t i e s '

c ommon bounda r y.

Our  s t a nda r d of  r e vi e w unde r  Rul e  13( d) ,  T. R. A. P. ,  i s

" [ u ] nl e s s  ot he r wi s e  r e qui r e d by s t a t ut e ,  r evi e w of  f i ndi ngs  of  f a c t

by t he  t r i a l  c our t  i n c i vi l  a c t i ons  s ha l l  be  de  novo upon t he

r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s umpt i on of  t he
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c or r e c t ne s s  of  t he  f i ndi ng,  unl e s s  t he  pr e ponde r a nc e  of  t he

e vi de nc e  i s  ot he r wi s e . "   A pr i nc i pl e  of  l a w c onc omi t a nt  wi t h Rul e

13( d)  i s  t ha t  whe r e  t he  e vi de nc e  i s  c onf l i c t i ng,  f i ndi ngs  of  t he

t r i a l  c our t  whi c h a r e  de pe nde nt  on de t e r mi ni ng t he  c r e di bi l i t y  of

wi t ne s s e s  a r e  e nt i t l e d t o  gr e a t  we i ght  on a ppe a l  be c a us e  t he  t r i a l

j udge  ha d t he  oppor t uni t y  t o  obs e r ve  t he  ma nne r  a nd de me a nor  of  t he

wi t ne s s e s  whi l e  t e s t i f yi ng.   Ga l br e a t h v.  Ha r r i s ,  811 S. W. 2d 88

( Te nn.  App.  1990)  c i t i ng Town of  Al a mo v.  For c um- J a me s  Co. ,  327

S. W. 2d 47 ( Te nn.  1959) .   . . .  on a n i s s ue  whi c h hi nge s  on wi t ne s s

c r e di bi l i t y,  t he  t r i a l  c our t  wi l l  not  be  r e ve r s e d unl e s s  t he r e  i s

f ound i n t he  r e c or d c l e a r ,  c onc r e t e ,  a nd c onvi nc i ng e vi de nc e  ot he r

t ha n t he  or a l  t e s t i mony of  wi t ne s s e s  whi c h c ont r a di c t  t he  t r i a l

c our t ' s  f i ndi ngs .   Se e   Te nne s s e e  Va l l e y Ka ol i n  Cor p.  v .  Pe r r y,  526

S. W. 2d 488 ( Te nn.  App.  1974) .

The  e vi de nc e  wa s  e xt e ns i ve  a nd c onf l i c t i ng.   The r e  i s  e vi de nc e

or a l  a nd ot he r wi s e  whi c h s uppor t s  a nd c ont r a di c t s  t he  f i ndi ngs  of

t he  t r i a l  c our t .   None  of  t he  de mons t r a t i ve  e vi de nc e ,  howe ve r ,

me e t s  t he  " c l e a r ,  c onc r e t e ,  a nd  c onvi nc i ng"  t e s t .   The  pr oba t i ve

va l ue  of  t he  ma ps ,  pl a t s  a nd phot ogr a phs  i nt r oduc e d i nt o e vi de nc e

de pe nd t o  a  ve r y l a r ge  e xt e nt  upon t he  or a l  t e s t i mony a nd c r e di bi l -

i t y of  t he  wi t ne s s e s  a ut he nt i c a t i ng t he m.
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I n de t e r mi ni ng di s put e d bounda r i e s ,  r e s or t  i s  t o  be  ha d f i r s t

t o na t ur a l  obj e c t s  or  l a ndma r ks ,  be c a us e  of  t he i r  ve r y pe r ma ne nt

c ha r a c t e r ;  ne xt ,  t o  a r t i f i c i a l  monume nt s  or  ma r ks ,  t he n t o t he

bounda r y l i ne s  of  a dj a c e nt  l a ndowne r s ,  a nd t he n t o  c our s e s  a nd

di s t a nc e s .  Thor nbur g v.  Cha s e ,  606 S. W. 2d 672,  675 ( Te nn.  App.

1980)  ( c i t i ng Pr i t c ha r d v.  Re bor i ,  135 Te nn.  328,  332- 33,  186 S. W.

121,  122 ( 1916) ) .  Thi s  r ul e  of  c ons t r uc t i on i s  t o  a i d i n de t e r mi n-

i ng t he  i nt e n t i on  of  t he  pa r t i e s  t o  a  de e d whi c h i s  t o  be  de t e r -

mi ne d,  i f  pos s i bl e ,  f r om t he  i ns t r ume nt  i n  c onne c t i on wi t h t he

s ur r oundi ng c i r c ums t a nc e s .  I d .  The  Cour t  of  Appe a l s  i n  Thor nbur g

a l s o not e d t ha t  t he  pol i c y be hi nd gi vi ng pr e f e r e nc e  t o  a r t i f i c i a l

l i ne s  i s  " t ha t  t he  pa r t i e s  s o pr e s ume d t o  ha ve  e xa mi ne d t he

pr ope r t y ha ve ,  i n  vi e wi ng t he  pr e mi s e s ,  t a ke n not e  of  t he  monume nt

or  l i ne . "  I d .  a t  676 ( quot i ng Pr i t c ha r d,  135 Te nn.  a t  335,  186 S. W.

a t  123) .  Se e  Ma r kum v.  Ke l l y ,  a n unr e por t e d opi ni on of  t hi s  c our t

f i l e d J a nua r y 26,  1995.

Fr om t he  f our  c or ne r s  of  t he  de e ds  whi c h a r e  ge r ma ne  t o  t he

i s s ue s  be f or e  us ,  i t  s e e ms  c r ys t a l  c l e a r  t ha t  t he  i nt e nt i ons  of  t he

pa r t i e s  t o  t he  de e ds  we r e  t o  e s t a bl i s h t he  nor t hwe s t  c or ne r  of  t he

a ppe l l a nt s '  pr ope r t y a nd t he  nor t he a s t  c or ne r  of  t he  a ppe l l e e s '

pr ope r t y a t  t he  c e nt e r  l i ne  of  Got ha r d Roa d.   Thi s  c onc l us i on i s

i ne s c a pa bl e  whe n t he  de e ds  a r e  l ooke d a t  i n pa r i  ma t e r i a .   Fur t he r
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Mr .  Ma t t h e ws  n a me  i s  s p e l l e d  a s  " Ma t h e ws "  a n d  " Ma t t h e ws "  i n  t h e  r e c o r d .   We

d o  n o t  k n o w wh i c h  i s  c o r r e c t  b u t  we  s h a l l  u s e  " Ma t t h e ws "  s i n c e  i t  s e e ms  t o  b e  t h e

mo s t  c o mmo n  s p e l l i n g .

7

we  not e  t ha t  t he  di s t a nc e s  i n  t he  a ppe l l a nt s '  de e d a r e  not  a s

pr e c i s e  a s  t hos e  s t a t e d i n  t he  a ppe l l e e s '  de e d.   Al l  di s t a nc e s  i n

t he  a ppe l l a nt s '  de e d a r e  qua l i f i e d a s  be i ng " mor e  or  l e s s . "

The  a ppe l l a nt s  r e l y  upon t he  t e s t i mony of  Al f r e d Al l e n,  a

l i c e ns e d l a nd s ur ve yor  t o  e s t a bl i s h t ha t  Got ha r d Roa d c oul d not  be

pr e c i s e l y e s t a bl i s he d.   I t  i s  t r ue  t ha t  Mr .  Al l e n t e s t i f i e d t ha t

" . . .  e ve r ywhe r e  I  f ound i t  [ Got ha r d Roa d] ,  e ve r y pl a t  I  f ound i t  on

i t  wa s  i n  a  di f f e r e nt  pl a c e .   I t  wa s  j us t  a  na r r ow wi ndi ng dr i ve wa y

mor e  t ha n a nyt hi ng,  a nd you c oul d put  a  l i ne  on i t  a ny pl a c e

a l mos t ,  but  t ha t  ha d no be a r i ng on wha t  we  wa s  doi ng s o we  di dn ' t

t r y  t o  e s t a bl i s h Got ha r d Roa d.   We  wa s n ' t  wor ki ng on t ha t  a t  t he

t i me . "

I t  i s  c l e a r  f r om hi s  own t e s t i mony t ha t  Mr .  Al l e n ma de  no

a t t e mpt  t o  l oc a t e  t he  c e nt e r  of  Got ha r d Roa d a s  me nt i one d i n  t he

pa r t i e s '  de e ds .   The  l oc a t i on of  Got ha r d Roa d i s  t he  he a r t  of  t hi s

a c t i on.   On t he  ot he r  ha nd ,  Mr .  Da vi d Ma t t he ws ,  a l s o a  l i c e ns e d

l a nd s ur ve yor ,  t e s t i f i e d t ha t  he  f ound a n i r on pi n i n  t he  c e nt e r

l i ne  of  Got ha r d Roa d whi c h he  ma r ke d. 1
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I n r e a c hi ng hi s  c onc l us i ons ,  Mr .  Ma t t he ws  t e s t i f i e d t ha t  he

l ooke d t o t he  de e ds  of  a l l  t he  pr e de c e s s or s  i n t i t l e  f or  a l l  t he

pr ope r t i e s  a r ound Mr .  Li nkous '  pr ope r t y,  s t a t e  hi ghwa y pl a ns  a nd

ot he r  s ur ve ys  t ha t  mi ght  be  a va i l a bl e .   He  f ur t he r  t e s t i f i e d t ha t

he  us e d ma r ke r s  t ha t  we r e  f ound on t he  gr ound,  phys i c a l  ma r ke r s ,  i n

or de r  t o  do hi s  s ur ve y.   He  f ound va r i ous  i r on pi ns  on t he  Li nkous

pr ope r t y,  i nc l udi ng a n i r on pi n on Li nkous '  nor t hwe s t  c or ne r  a nd a n

ol d i r on pi n i n  hi s  s out hwe s t  c or ne r .   He  f ur t he r  f ound t he

c onc r e t e  ma r ke r s  ma r ki ng t he  r i ght - of - wa y of  Hi ghwa y 153.   Fur t he r ,

us i ng a  de e d of  a  pr e de c e s s or  i n  t i t l e ,  Mr .  Ma t t he ws  wa s  a bl e  t o

l oc a t e  t he  pr e de c e s s or ' s  poi nt  of  be gi nni ng.   Fr om t hi s  poi nt  of

be gi nni ng i n  t he  pr e de c e s s or ' s  de e d a nd us i ng t he  c a l l  a nd di s t a nc e

c a l l e d f or  t he r e i n,  he  wa s  a bl e  t o  l oc a t e  a n i r on pi n i n  t he  c e nt e r

l i ne  of  t he  Got ha r d Roa d.   I n  r e vi e wi ng t he  wor k of  Mr .  Ma t t he ws ,

i t  s e e ms  e vi de nt  t ha t  he  mor e  ne a r l y  f ol l owe d t he  r ul e s  f or

l oc a t i ons  of  bounda r i e s  s e t  out  i n  Thor nbur g v.  Cha s e ,  s upr a ,  t ha n

t he  ot he r  wi t ne s s e s  who t e s t i f i e d i n t he  c a s e .

We  a l s o not e  t ha t  t he  t r i a l  c our t  i n  hi s  de c i s i on a nnounc e d

f r om t he  be nc h a ppe a r e d t o  a c c r e di t  t he  t e s t i mony of  Mr  Ma t t he ws .

The  c our t  s t a t e d:  " The  c our t  f e l t  t ha t  Mr .  Ma t t he ws  wa s  t r yi ng t o

be  c ons c i e nt i ous  a bout  hi s  s ur ve y a nd he  di d go i nt o mor e  de pt h i n

s ome  of  t he s e  t hi ngs  t ha n Mr .  Al l e n . . .  . "  
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The  t r i a l  c our t  wa s  os t e ns i bl y s a t i s f i e d t ha t  t he  c e nt e r  of

Got ha r d Roa d wa s  s uf f i c i e nt l y  e s t a bl i s he d.   The  Cour t  s pe c i f i c a l l y

f ound i n  t he  f i na l  j udgme nt  t ha t  " . . .  t he  we s t e r n bounda r y l i ne  of

t he  pl a i nt i f f s '  [ a ppe l l a nt s ' ]  pr ope r t y i s  t he  c e nt e r  of  Got ha r d

Roa d . . .  . "   We  f i nd t ha t  t he  e vi de nc e  pr e ponde r a t e s  i n  f a vor  of

t he  t r i a l  c our t ' s  j udgme nt  a nd we  c onc ur  wi t h t he  f i ndi ngs  of  t he

t r i a l  c our t .   

The  t r i a l  c our t  i s  a f f i r me d i n  a l l  r e s pe c t s .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  e nf or c e me nt  of  i t s  j udgme nt  a nd c ol l e c t i on of

c os t s .

__________________________________
                               Don T.  Mc Mur r a y,  J .                
                                       

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J .



I N THE COURT OF APPEALS

J AMES E.  LI NKOUS,  a nd wi f e ,    ) HAMI LTON CHANCERY
PATRI CI A FERGUSON LI NKOUS,     ) C. A.  NO.  03A01- 9510- CH- 00341
                              )
         Pl a i nt i f f s - Appe l l a nt s )
                              )
                              )
                              )
                              )
                              )
vs .                            ) HON.  R.  VANN OWENS
                              ) CHANCELLOR
                              )
                              )
                              )
                              )
                              )
DOUGLAS E.  BURKHART a nd       ) AFFI RMED AND REMANDED
WI LLI AM A.  BURKHART,           )
                              )
         De f e nda nt s - Appe l l e e s  )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Cha nc e r y Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  e nf or c e me nt  of  i t s  j udgme nt  a nd c ol l e c t i on of

c os t s .



11

                                  PER CURI AM


