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CONCURRI NG OPI NI ON

| concur in the result reached in the opinion authored
by Judge McMurray; however, | believe the bankruptcy clains
produced by the plaintiffs in discovery do present an issue that
was not directly addressed in Watt v. A-Best Conpany, 910 S.W2d
851 (Tenn. 1995). Those clains raise this question: did the
plaintiff WIlliamLeffew (Leffew) acknow edge in the clains
submtted on his behalf that he knew, nore than one year before
the plaintiffs filed suit, that he was suffering from an
asbestos-rel ated di sease? The question in this case is not
whet her the June 6, 1990, diagnosis was one of asbestosis. That
question is clearly answered in the negative by the holding in
Watt. The real question in the instant case is the significance
of Leffew s statenment in the clains that he was suffering from an

“asbestos related condition[]” that was “first diagnos[ed]” on



June 6, 1990. Does this nmean that, prior to June 27, 1990! he
had sonme know edge of an asbestos-rel ated condition over and
above the “bare bones” June 6, 1990, diagnosis of “interstitial
fibrosis consistent with pneunoconiosis”? | wite separately to
explore, in nore detail, the clains filed on behalf of Leffew
agai nst the Manville Personal Injury Settlenent Trust and the UNR

Asbest os- Di sease C ai ns Trust.

In its present posture, this case is still one “on the
papers.” W are dealing with a question of summary judgnent.
The affirmati ve defense of the statute of limtations has not
been tried on the nerits. Therefore, neither the trial court nor
this court is permtted to weigh the evidence. Byrd v. Hall, 847
S.W2d 208, 211 (Tenn. 1993) (“The court is not to ‘weigh the
evi dence when evaluating a notion for summary judgnment.”) Sunmary
judgment is designed to resolve cases “on the papers” when it is
clear that all of the material facts required to resolve a given
i ssue are undi sputed and that those undisputed material facts
denonstrate conclusively that the noving party is entitled to a

judgnment, as a matter of law. Tenn. R Cv. P. 56.03.

In a summary judgnent evaluation, there is a nandated
bias in favor of the nonnoving party. W nust view the evidence
inalight favorable to that party. Byrd at 215. By the sane
token, and particularly relevant here, we nust allow the
nonnmovi ng party all reasonable inferences fromthe record in that
party’s favor. Id. If tw mutually exclusive reasonable

i nferences can be drawn fromthe record--one favorable to the

The original complaint was filed on June 27, 1991.
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nmovant and one favorable to the nonnmovant--the latter is entitled
to the one favorable to himor her. | will review these clains

with these principles in mnd.

In order to understand the essence of the defendants’
position with respect to these essentially simlar bankruptcy
clains, it is necessary to examne the claimforns filed on
behal f of Leffew. | will analyze the one filed against the
Manvil |l e Personal Injury Settlenent Trust; however, my conments
are equally applicable to the other claim For ease of
reference, the portions of the Manville Trust claimconpleted on

behal f of Leffew are shown in italics:

SOCI AL SECURI TY NO. 409-20-5412

IN 1. ASBESTCOS RELATED CONDI TI ONS

CONDI TI ON- LOCATI ON- ORI GI N DATE OF FI RST DI AGNOSI S
Interstitial fibrosis (6) MONTH (6) DAY (90) YEAR

PHYSI CI AN NAVE( S)
Myung- Sup Kim M D.

CONDI TI ON- LOCATI ON- ORI GI N DATE OF FI RST DI AGNOSI S
Probabl e asbestos related lung |(6) MONTH (28) DAY (90) YEAR
di sease

PHYSI CI AN NAVE( S)
Steve G Ferguson

The defendants argue that this claimreflects that
Leffew knew, prior to June 27, 1990, that he was suffering from
asbestosis. The argunent goes sonething like this: the claim
asked the claimant to identify “asbestos related conditions”;
Leffew s counsel filled in the condition of “interstitial
fibrosis” as one of his “asbestos related conditions”; he
indicated that this “asbestos related condition[]” was “first

di agnos[ed]” on June 6, 1990; therefore, the argunent goes,



Lef f ew knew on or about June 6, 1990, that he was suffering from

an “asbestos related condition[].”

Assum ng, for the purpose of argunent, that the
interpretation placed on the bankruptcy clains by the defendants
is a reasonable one? it is obvious that their interpretation is
not a conclusive one. Therefore, the question renmains--is there
a reasonable interpretation of the clains favorable to the
plaintiffs? |If there is, we nust discard the interpretation
favorable to the defendants as “countervailing evidence.” 1d. at

210-11.

It nust be renmenbered that Leffew s clains were
submtted after Dr. Steve G Ferguson nade his diagnosis of
asbestosis® It can be legitimtely argued that Leffew, in his
claims, was asserting that, after he got the definite diagnosis
of asbestosis from Dr. Ferguson, he then knew' that the broader
x-ray diagnosis of “interstitial fibrosis” was really evidence of
asbestosis. This is a fair inference fromthe bankruptcy cl ai ns,
it is favorable to Leffew, and he is entitled to it under our

sumary j udgnent procedure.

The bankruptcy clains filed by Leffew are clearly

2 express no opinion as to whether the defendants’ “spin” on the clainms

is persuasive; however, | would point out that there is no express statenment
in either claimthat Leffew knew he had asbestosis nore than one year prior to
the filing of the complaint. This is arguably significant because the date

one | earns of a diagnosis obviously can be different fromthe date the
di agnosi s i s made.

3The Manville claim for exanple, was transmitted to the Trust by a
letter fromLeffew s counsel dated August 8, 1990.

4 say “knew’ because once Leffew | earned on or about June 28, 1990,
t hat he had asbestosis, he would have then realized that the June 6, 1990,
di agnosis of a lung disease was in fact a diagnosis of asbestosis.
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susceptible to a reasonable interpretation--a “slant” as it were
--favorable to his position, i.e., that he did not know of, and
is not legally chargeable wth know edge of, his condition of

asbestosis until he | earned of that diagnosis fromDr. Ferguson.

The bankruptcy clains, properly construed, do not
establish a fact essential to the defendants’ notion, i.e.,
accrual of the plaintiffs’ cause of action nore than one year
before the instant case was filed. This being the case, the
facts of this case, fromthe defendants’ standpoint, are no
stronger than those in Watt. Therefore, there is no reason to
reach the defendants’ estoppel argunent, dependent as it is on
our adoption of the defendants’ interpretation of the bankruptcy

cl ai ns.

Summary judgrment on the affirmative defense of the
statute of limtations is not appropriate. It renmains to be seen
what the adm ssible evidence on this particular issue wll
reflect when this issue and the other issues nmade by the

pl eadings are tried on the nerits.

Charles D. Susano, Jr., J.



