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MEMORANDUM OPI NI ON

Mc Mur r a y,  J .

Thi s  a ppe a l  s pr i ngs  f r om a  j udgme nt  i n  a  di vor c e  a c t i on whi c h

wa s  e nt e r e d i n  t he  Cha nc e r y Cour t  f or  Ha mi l t on Count y.   The
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a ppe l l a nt  c ha l l e nge s  onl y t ha t  pa r t  of  t he  t r i a l  c our t ' s  j udgme nt

ma ki ng a  di vi s i on of  ma r i t a l  pr ope r t y.   We  a f f i r m t he  j udgme nt  of

t he  t r i a l  c our t .

The  a ppe l l a nt ' s  onl y c ompl a i nt  on t hi s  a ppe a l  i s  t ha t  t he

t r i a l  c our t  a wa r de d t o  hi m a  j udgme nt  i n  t he  a mount  of  $30, 000. 00.

He  f e e l s  t ha t  i n  l i ght  of  t he  pr oof  a t  t he  t r i a l  he  i s  e nt i t l e d t o

a  j udgme nt  f or  $67, 000. 00.   Not wi t hs t a ndi ng t he  a ppe l l a nt s  l i mi t e d

a ppe a l ,  howe ve r ,  he  r e l a t e s  muc h de t a i l  i n  hi s  br i e f  c onc e r ni ng t he

gr ounds  f or  d i vor c e .   We  wi l l  r e s pond onl y t o  t he  s pe c i f i c  i s s ue

r a i s e d on t hi s  a ppe a l .

I t  i s  we l l - s e t t l e d l a w t ha t  t he  di vi s i on of  pr ope r t y doe s  not

r e qui r e  a n e qua l  di vi s i on but  a n e qui t a bl e  one .   Suc h i s  t he  c a s e

he r e .   I t  i s  a ppa r e nt  f r om t he  r e c or d t ha t  t he  a ppe l l e e  ma de  t he

gr e a t e r  c ont r i but i on t o  t he  ma r r i a ge .   The  c ha nc e l l or  r e c ogni z e d

t ha t  he r  c ont r i but i on wa s  muc h l a r ge r .   I n  hi s  de c i s i on a nnounc e d

f r om t he  be nc h he  s t a t e d:   " The  de f e nda nt  i s  not  r e c e i vi ng e xa c t l y

a n e qua l  di vi s i on of  a s s e t s  a nd l i a bi l i t i e s ,  b ut  hi s  c ont r i but i ons

t o t he  ma r r i a ge  we r e  not  e qua l . "

The  pa r t i e s  we r e  ma r r i e d Nove mbe r  21,  1992,  a nd t he  di vor c e

a c t i on wa s  f i l e d on Oc t obe r  10,  1994.   We  a gr e e  wi t h t he  c ha nc e l l or

t ha t  a  di vi s i on of  ma r i t a l  pr ope r t y s houl d be ,  t o  a  l a r ge  e xt e nt ,



1Rule 10. Affirmative without opinion - Memorandum opinion.
(a) Affirmance Without Opinion. The Court, with the concurrence of all judges
participating in the case, may affirm the action of the trial court by order without
rendering a formal opinion when an opinion would have no precedential value and one
or more of the following circumstances exist and are dispositive of the appeal:
 
(1) the Court concurs in the facts as found or as found by necessary implication by
the trial court.
 
(2) there is material evidence to support the verdict of the jury.
 
(3) no reversible error of law appears.
 
Such cases may be affirmed as follows: "Affirmed in accordance with Court of Appeals
Rule 10(a)."
 
(b) Memorandum Opinion. The Court, with the concurrence of all judges participating
in the case, may affirm, reverse or modify the actions of the trial court by
memorandum opinion when a formal opinion would have no precedential value. When a
case is decided by memorandum opinion it shall be designated "MEMORANDUM OPINION,"
shall not be published, and shall not be cited or relied on for any reason in a
subsequent unrelated case. [As amended by order filed April 22, 1992.]
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me a s ur e d by t he  r e s pe c t i ve  c ont r i but i ons  t o  t he  ma r r i a ge  by t he

pa r t i e s  whe n a  ma r r i a ge  i s  of  s uc h s hor t  dur a t i on.

We  a r e  of  t he  opi ni on t ha t  t hi s  i s  a  pr ope r  c a s e  f or  di s -

pos i t i on unde r  t he  pr ovi s i ons  of  Rul e  10,  Rul e s  of  t hi s  c our t . 1  We

f i nd t ha t  a  f or ma l  opi ni on woul d ha ve  no pr e c e de nt i a l  va l ue  a nd

f ur t he r  we  c onc ur  i n  t he  f a c t s  a s  f ound by t he  t r i a l  c our t .   No

r e ve r s i bl e  e r r or  of  l a w a ppe a r s .  

 

The  j udgme nt  of  t he  t r i a l  c our t  i s a f f i r med i n a c c or da nc e  wi t h

Cour t  of  Appe a l s  Rul e  10,  Rul e s  of  t hi s  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .
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CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

_______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

MELANI E ELAI NE KELLEY,           ) HAMI LTON CHANCERY
                                ) C. A.  NO.  03A01- 9509- CH- 00330
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  HOWELL N.  PEOPLES
                                ) CHANCELLOR
                                )
                                )
                                )
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STEPHEN LEON KELLEY,             ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i s a f f i r me d i n a c c or da nc e  wi t h

Cour t  of  Appe a l s  Rul e  10 pa r a gr a phs  ( a )  a nd ( b)  Rul e s  of  t hi s

c our t .   Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d

t o t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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                                  PER CURI AM


