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In this post-divorce proceeding, Patricia Annette
Hannah, fornerly Lipps, appeals dism ssal of her petition seeking
an increase in child support. Although she raises three issues

on appeal, we find the first one to be dispositive:

1. THAT THE TRI AL COURT ERRED | N DENYI NG THE PETI Tl ON
TO | NCREASE CHI LD SUPPCORT TO AN AMOUNT SET BY THE



TENNESSEE UNI FORM CHI LD SUPPORT GUI DELI NES PURSUANT TO
T.C.A §36-5-101(e).

The final judgnent of divorce, which was entered
Novenber 29, 1990, provided, in accordance with the agreenent of
the parties, that M. Lipps would pay the sum of $40 per week,

plus the Cerk's comm ssion, as child support.

The petition giving rise to the judgnent now on appeal
seeking an increase in child support was filed on August 1, 1994,
and after an evidentiary hearing the Trial Court denied the

petition.

At the tinme of the hearing both parties had remarri ed.
Nei t her spouse was enployed. The parties had two children by
their marriage: a daughter age 13 and a son age 10. At the tine
of the original decree the husband was earning $9.72 per hour,
and $10.84 at the tine of the hearing on the petition to increase

child support.

M. Lipps is paid weekly and a current check stub was
made an exhibit. (See appendix.) This stub showed his gross
earnings to be $552. 48 per week, which included an item known as
flexdollars of $117.29. This is paid to an enployee in partia
rei mbursenent for a $124.66 insurance prem um which is deducted

fromhis wages and exceeds his rei nbursenent by $7. 30.



In addition to this deduction there is deducted (1)
$62.90 for incone and FICA taxes, (2) $142, which represents $100
on paynents of M. Lipps' debts through a Chapter 13 proceedi ng
in the Bankruptcy Court and $42 for child support and clerk's fee
previously ordered, and (3) two 401K deductions of $42.88 and
$26. 01 which, according to M. Lipps, was for "share purchase

investnment." Thus, his net take-honme pay was $150. 46 per week.

According to the guidelines, which only contenpl ates
i ncone tax and FI CA deductions, M. Lipps, whose nonthly salary
was $1878. 93, shoul d be paying $484.12 nonthly, or $111.72

weekl y.

The Trial Court was of the opinion that it had no
authority to nodify the $40 per week child support previously
ordered and, unless Ms. Hannah could show an i ncrease of as mnuch

1

as 15 percent in M. Lipps' earnings,” she could not prevail. 1In

this we believe the Trial Court was m staken. Qur Suprenme Court

held, in Jones v. Jones, 870 S.W2d 281 (Tenn.1994), that the
Child Support Cuidelines are applicable even though the origi nal
j udgnent was entered prior to the effective date of the

guidelines. It would seemto followthat this Rule would be

! The Child Support Guidelines were amended by Chapter 1240-2-4-.02-
(3) to provide a significant variance shall be "at |east $15% and $15 per
month" if the current support is $100 or greater per month, and at | east
$15.00 if the current support is |less than $100 per month. The Trial Court
m st akenly applied the percentage to the increase in the earnings of M. Lipps
rather than the child support previously ordered which in this case did not
meet the guidelines then in effect. W also point out that it is arguable
al t hough not determ native of this appeal, that the amended gui delines do not
apply given the fact that they became effective on December 14, 1994, and the
judgment was pronounced from the bench on Novenber 22, 1974, and the order
whi ch was dat ed Decenmber 16 was not entered until Decenmber 21
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equally true where the original judgnent was entered after the
effective date of the guidelines. Certainly it could not be
contended that $20 per week for each child is sufficient support.
I ndeed, M's. Hannah testified, and we think her testinony is
accurate, that $20 per week is hardly sufficient to purchase

their food.

Even though the anount originally awarded is
insufficient, we recognize that with a net incone of $150 it
woul d be inpossible for M. Lipps to pay the guidelines anount.
However, upon elimnating deductions for his retirenment and the
pur chase of what we assunme to be corporate stock and obtai ni ng
sonme relief in the bankruptcy court as to the amount he is paying
to retire prior indebtednesses, we believe that M. Lipps would
be in a position to pay a sumnore nearly neeting the children's
needs. Both children are spending considerable tine wwth M.

Li pps, which is an appropriate reason to deviate fromthe Child

Support Quidelines. Gay v. Gay, 885 S.W2d 353

(Tenn. App.1994). In light of this and the whole record we
concl ude that the sum of $80 per week, retroactive to Decenber
21, 1994, the date the order appeal ed fromwas entered bel ow,

woul d be an appropriate increase in this case.

One other matter needs to be addressed. Ms. Hannah
insists she is entitled to attorney fees incident to the
prosecution of this appeal. Gven M. Lipps' financial

ci rcunstances and the fact that under our disposition of this



appeal he will be burdened with considerable arrears in child
support, we--in the exercise of our discretion--decline to make

such an award.

For the foregoing reasons the judgnment of the Trial
Court is vacated and the cause remanded for an entry of a
judgnent consistent with our determnation. Costs of appeal are

adj udged agai nst M. Lipps.

Houston M Goddard, P.J.

CONCUR:
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Don T. McMirray, J.



