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O P I  N I  O N

  Godda r d,  P. J .  

I n  t hi s  pos t - di vor c e  pr oc e e di ng,  Pa t r i c i a  Anne t t e

Ha nna h,  f or me r l y Li pps ,  a ppe a l s  di s mi s s a l  of  he r  pe t i t i on s e e ki ng

a n i nc r e a s e  i n  c hi l d  s uppor t .   Al t hough s he  r a i s e s  t hr e e  i s s ue s

on a ppe a l ,  we  f i nd t he  f i r s t  one  t o  be  di s pos i t i ve :

1. THAT THE TRI AL COURT ERRED I N DENYI NG THE PETI TI ON
TO I NCREASE CHI LD SUPPORT TO AN AMOUNT SET BY THE
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TENNESSEE UNI FORM CHI LD SUPPORT GUI DELI NES PURSUANT TO
T. C. A.  §36- 5- 101( e ) .

The  f i na l  j udgme nt  of  di vor c e ,  whi c h wa s  e nt e r e d

Nove mbe r  29,  1990,  pr ovi de d,  i n  a c c or da nc e  wi t h t he  a gr e e me nt  of

t he  pa r t i e s ,  t ha t  Mr .  Li pps  woul d pa y t he  s um of  $40 pe r  we e k,

pl us  t he  Cl e r k ' s  c ommi s s i on,  a s  c hi l d  s uppor t .   

The  pe t i t i on gi vi ng r i s e  t o  t he  j udgme nt  now on a ppe a l

s e e ki ng a n i nc r e a s e  i n  c hi l d  s uppor t  wa s  f i l e d on Augus t  1 ,  1994,

a nd a f t e r  a n e vi de nt i a r y he a r i ng t he  Tr i a l  Cour t  de ni e d t he

pe t i t i on.

At  t he  t i me  of  t he  he a r i ng bot h pa r t i e s  ha d r e ma r r i e d.  

Ne i t he r  s pous e  wa s  e mpl oye d.   The  pa r t i e s  ha d t wo c hi l dr e n by

t he i r  ma r r i a ge :  a  da ught e r  a ge  13 a nd a  s on a ge  10.   At  t he  t i me

of  t he  or i gi na l  de c r e e  t he  hus ba nd wa s  e a r ni ng $9. 72 pe r  hour ,

a nd $10. 84 a t  t he  t i me  of  t he  he a r i ng on t he  pe t i t i on t o  i nc r e a s e

c hi l d  s uppor t .  

Mr .  Li pps  i s  pa i d we e kl y a nd a  c ur r e nt  c he c k s t ub wa s

ma de  a n e xhi bi t .   ( Se e  a ppe ndi x. )   Thi s  s t ub s howe d hi s  gr os s

e a r ni ngs  t o  be  $552. 48 pe r  we e k,  whi c h i nc l ude d a n i t e m known a s

f l e xdol l a r s  of  $117. 29.   Thi s  i s  pa i d t o  a n e mpl oye e  i n  pa r t i a l

r e i mbur s e me nt  f or  a  $124. 66 i ns ur a nc e  pr e mi um whi c h i s  de duc t e d

f r om hi s  wa ge s  a nd e xc e e ds  hi s  r e i mbur s e me nt  by $7. 30.   



1 Th e  Ch i l d  Su p p o r t  Gu i d e l i n e s  we r e  a me n d e d  b y  Ch a p t e r  1 2 4 0 - 2 - 4 - . 0 2 -

( 3 )  t o  p r o v i d e  a  s i g n i f i c a n t  v a r i a n c e  s h a l l  b e  " a t  l e a s t  $ 1 5 % a n d  $ 1 5  p e r

mo n t h "  i f  t h e  c u r r e n t  s u p p o r t  i s  $ 1 0 0  o r  g r e a t e r  p e r  mo n t h ,  a n d  a t  l e a s t

$ 1 5 . 0 0  i f  t h e  c u r r e n t  s u p p o r t  i s  l e s s  t h a n  $ 1 0 0  p e r  mo n t h .   Th e  Tr i a l  Co u r t

mi s t a k e n l y  a p p l i e d  t h e  p e r c e n t a g e  t o  t h e  i n c r e a s e  i n  t h e  e a r n i n g s  o f  Mr .  Li p p s

r a t h e r  t h a n  t h e  c h i l d  s u p p o r t  p r e v i o u s l y  o r d e r e d  wh i c h  i n  t h i s  c a s e  d i d  n o t

me e t  t h e  g u i d e l i n e s  t h e n  i n  e f f e c t .   We  a l s o  p o i n t  o u t  t h a t  i t  i s  a r g u a b l e ,

a l t h o u g h  n o t  d e t e r mi n a t i v e  o f  t h i s  a p p e a l ,  t h a t  t h e  a me n d e d  g u i d e l i n e s  d o  n o t

a p p l y  g i v e n  t h e  f a c t  t h a t  t h e y  b e c a me  e f f e c t i v e  o n  De c e mb e r  1 4 ,  1 9 9 4 ,  a n d  t h e

j u d g me n t  wa s  p r o n o u n c e d  f r o m t h e  b e n c h  o n  No v e mb e r  2 2 ,  1 9 7 4 ,  a n d  t h e  o r d e r

wh i c h  wa s  d a t e d  De c e mb e r  1 6  wa s  n o t  e n t e r e d  u n t i l  De c e mb e r  2 1 .
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I n a ddi t i on t o  t hi s  de duc t i on t he r e  i s  de duc t e d ( 1)

$62. 90 f or  i nc ome  a nd FI CA t a xe s ,  ( 2)  $142,  whi c h r e pr e s e nt s  $100

on pa yme nt s  of  Mr .  Li pps '  de bt s  t hr ough a  Cha pt e r  13 pr oc e e di ng

i n t he  Ba nkr upt c y Cour t  a nd $42 f or  c hi l d  s uppor t  a nd c l e r k ' s  f e e

pr e vi ous l y or de r e d,  a nd ( 3)  t wo 401K de duc t i ons  of  $42. 88 a nd

$26. 01 whi c h,  a c c or di ng t o  Mr .  Li pps ,  wa s  f or  " s ha r e  pur c ha s e

i nve s t me nt . "   Thus ,  hi s  ne t  t a ke - home  pa y wa s  $150. 46 pe r  we e k.  

Ac c or di ng t o  t he  gui de l i ne s ,  whi c h onl y c ont e mpl a t e s  

i nc ome  t a x a nd FI CA de duc t i ons ,  Mr .  Li pps ,  whos e  mont hl y s a l a r y

wa s  $1878. 93,  s houl d be  pa yi ng $484. 12 mont hl y,  or  $111. 72

we e kl y.

The  Tr i a l  Cour t  wa s  of  t he  opi ni on t ha t  i t  ha d no

a ut hor i t y  t o  modi f y t he  $40 pe r  we e k c hi l d  s uppor t  pr e vi ous l y

or de r e d a nd,  unl e s s  Mr s .  Ha nna h c oul d s how a n i nc r e a s e  of  a s  muc h

a s  15 pe r c e nt  i n  Mr .  Li pps '  e a r ni ngs , 1 s he  c oul d not  pr e va i l .   I n  

t hi s  we  be l i e ve  t he  Tr i a l  Cour t  wa s  mi s t a ke n.   Our  Supr e me  Cour t

he l d,  i n  J one s  v.  J one s ,  870 S. W. 2d 281 ( Te nn. 1994) ,  t ha t  t he

Chi l d Suppor t  Gui de l i ne s  a r e  a ppl i c a bl e  e ve n t hough t he  or i gi na l

j udgme nt  wa s  e nt e r e d pr i or  t o  t he  e f f e c t i ve  da t e  of  t he

gui de l i ne s .   I t  woul d s e e m t o f ol l ow t ha t  t hi s  Rul e  woul d be
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e qua l l y  t r ue  whe r e  t he  or i gi na l  j udgme nt  wa s  e nt e r e d a f t e r  t he

e f f e c t i ve  da t e  of  t he  gui de l i ne s .   Ce r t a i nl y i t  c oul d not  be

c ont e nde d t ha t  $20 pe r  we e k f or  e a c h c hi l d  i s  s uf f i c i e nt  s uppor t .

I nde e d,  Mr s .  Ha nna h t e s t i f i e d,  a nd we  t hi nk he r  t e s t i mony i s

a c c ur a t e ,  t ha t  $20 pe r  we e k i s  ha r dl y s uf f i c i e nt  t o  pur c ha s e

t he i r  f ood.

Eve n t hough t he  a mount  or i gi na l l y  a wa r de d i s

i ns uf f i c i e nt ,  we  r e c ogni z e  t ha t  wi t h a  ne t  i nc ome  of  $150 i t

woul d be  i mpos s i bl e  f or  Mr .  Li pps  t o  pa y t he  gui de l i ne s  a mount .

Howe ve r ,  upon e l i mi na t i ng de duc t i ons  f or  hi s  r e t i r e me nt  a nd t he

pur c ha s e  of  wha t  we  a s s ume  t o be  c or por a t e  s t oc k a nd obt a i ni ng

s ome  r e l i e f  i n  t he  ba nkr upt c y c our t  a s  t o  t he  a mount  he  i s  pa yi ng

t o r e t i r e  pr i or  i nde bt e dne s s e s ,  we  be l i e ve  t ha t  Mr .  Li pps  woul d

be  i n  a  pos i t i on t o  pa y a  s um mor e  ne a r l y  me e t i ng t he  c hi l dr e n ' s

ne e ds .   Bot h c hi l dr e n a r e  s pe ndi ng c ons i de r a bl e  t i me  wi t h Mr .

Li pps ,  whi c h i s  a n a ppr opr i a t e  r e a s on t o  de vi a t e  f r om t he  Chi l d

Suppor t  Gui de l i ne s .   Gr a y v.  Gr a y,  885 S. W. 2d 353

( Te nn. App. 1994) .   I n  l i ght  of  t hi s  a nd t he  whol e  r e c or d we

c onc l ude  t ha t  t he  s um of  $80 pe r  we e k,  r e t r oa c t i ve  t o  De c e mbe r

21,  1994,  t he  da t e  t he  or de r  a ppe a l e d f r om wa s  e nt e r e d be l ow,

woul d be  a n a ppr opr i a t e  i nc r e a s e  i n  t hi s  c a s e .

One  ot he r  ma t t e r  ne e ds  t o  be  a ddr e s s e d.   Mr s .  Ha nna h

i ns i s t s  s he  i s  e nt i t l e d t o a t t or ne y f e e s  i nc i de nt  t o t he

pr os e c ut i on of  t hi s  a ppe a l .   Gi ve n Mr .  Li pps '  f i na nc i a l

c i r c ums t a nc e s  a nd t he  f a c t  t ha t  unde r  our  di s pos i t i on of  t hi s
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a ppe a l  he  wi l l  be  bur de ne d wi t h c ons i de r a bl e  a r r e a r s  i n  c hi l d

s uppor t ,  we - - i n  t he  e xe r c i s e  of  our  di s c r e t i on- - de c l i ne  t o  ma ke

s uc h a n a wa r d.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  a n e nt r y of  a

j udgme nt  c ons i s t e nt  wi t h our  de t e r mi na t i on.   Cos t s  of  a ppe a l  a r e

a dj udge d a ga i ns t  Mr .  Li pps .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


