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This is an appeal from the judgnent of the trial court
sustaining a notion for sunmary judgnment in favor of Pennsyl vani a
Nat i onal | nsurance Conpany, appellant's uninsured notorist carrier,
and di smssing the appellant's conplaint. W reverse the judgnment

of the trial court.

The facts pertinent to this appeal are undi sputed. Therefore,
our duty is to ascertain the state of the law and apply it to the

facts of this case.

STANDARD OF REVI EW

The st andards governi ng an appellate court's review
of a trial court's action on a notion for summary
judgnent are well settled. Since our inquiry involves
purely a question of |aw, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to review ng the record to determ ne whet her the
requi renents of Tenn. R G v. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R CGv. P. 56.03 provides that summary
judgnment is only appropriate where: (1) there is no
genui ne issue with regard to the material facts rel evant
to the claimor defense contained in the notion, Byrd v.
Hall, 847 S.w2d 208, 210 (Tenn. 1993); and (2) the
nmoving party is entitled to a judgnment as matter of |aw
on the undisputed facts. Anderson v. Standard Reqi ster
Co., 857 S.W2d 555, 559 (Tenn. 1993). The noving party
has t he burden of proving that its notion satisfies these
requirements. Downen v. Allstate Ins. Co., 811 S . W2d
523, 524 (Tenn. 1991).

The standards governi ng the assessnent of evidence
in the summary judgnment context are also well estab-
lished. Courts must view the evidence in the |ight nost
favorable to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor
Byrd, 847 S.W2d at 210-11. Courts should grant a sunmary



j udgment only when both the facts and the concl usions to
be drawn from the facts permt a reasonable person to
reach only one conclusion. Id.

Carvell v. Bottons, 900 S.W2d 23 (Tenn. 1995).

THE FACTS

On August 26, 1989, the plaintiff, Valerie Fine Cox, (Formerly
Grant), was driving a Jeep vehicle on Interstate 75. An un-
identified vehicle being driven by an unidentified driver herein
referred to as the defendant, John Doe, changed | anes and struck a
car in front of the plaintiff's vehicle. The plaintiff slowed or
st opped her vehicle and was struck in the rear by a tractor-trailer
truck being driven by the defendant, John K. Marshall and owned by
t he Def endant, Neway-Love Distribution, Inc. Pennsylvania Nationa
I nsurance Conpany was the uninsured notorist carrier for the
plaintiff. The defendant, John Doe, was never identified. M. Cox
all eges that she suffered serious injuries as a result of the
acci dent and that her son, Wesley Dillon Grant, was pronounced dead

at the scene.

The plaintiff filed her action against Neway-Love Distribu-
tion, Inc., John K Marshall, and John Doe. Pennsylvani a National

was served with process pursuant to T.C. A 8§ 56-7-1206.' Penn

lThough not material to the i ssues under consi deration here, we note that the
case was renoved to the Federal District Court but was remanded to the Circuit Court
for Hami lton County.



National filed its answer alleging negligence on the part of the
plaintiff, M. Cox, and John K Marshall, driver of the tractor-
trailer truck owned by Neway. Penn National also relied on all the

policy defenses, contractual or otherw se.

Neway was insured by Integral |nsurance Conpany. A receiver
and Rehabilitator was appointed for Integral by order of the
Crcuit Court of Jackson County, Mssouri, due to financia
difficulties. The plaintiff successfully negotiated a settlenment
with the rehabilitator of Integral by which Integral paid to the
plaintiff $200,000.00 for her injuries and $200,000.00 for the
death of her son. Subsequently, an order was entered in the

Ham | ton County Circuit Court dismssing this action with preju-

dice, as to Neway and Marshall, thus I|eaving John Doe (Penn
National) as the only remaining defendant. Penn National's

uni nsured notorist coverage limt was $100, 000. 00.

Penn National filed a notion for summary judgment pursuant to
Rule 56, et seqg., Tennessee Rules of Civil Procedure, on the
grounds that "there is no genuine issue as to any material fact and
that it is entitled to a judgnent as a matter of law. " The notion
further asserted that there were only two i ssues to be decided: (1)
Whet her Ms. Cox is entitled to recover fromPenn National under the

Uni nsured Modtorist section of her policy, and (2) Woether Penn



National is entitled to recover fromMs. Cox nonies paid under the

col i sion coverage by Penn National.?

DI SCUSSI ON

Sinmply stated, Penn National clains a credit for all suns
received by Ms. Cox for her injuries and the death of her son from
Neway' s insurance carrier. Since the suns paid exceed the limts
of Penn National's coverage, Penn National clains that it cannot be
held liable for any anount, but on the other hand, is entitled to
recover the anmounts paid under the collision provisions of its

policy, less attorney's fees.

T.C. A 8 56-7-1202(a) provides as follows:

56-7-1202. "Uni nsured notor vehicle" defined. —(a) For
t he purpose of this coverage, "uninsured notor vehicle"
means a notor vehicle whose ownership, nmaintenance, or
use has resulted in the bodily injury, death, or danage
to property of an insured, and for which the sum of the
limts of liability available to the insured under all
valid and collectible insurance policies, bonds, and
securities applicable to the bodily injury, death, or
damage to property is |l ess than the applicable limts of
uni nsured notori st coverage provided to the i nsured under
the policy against which the claimis nade. (Enphasis
added.)

2penn Nati onal had previously paid to Ms. Cox the sumof $10,500.00 under the
collision provisions of Ms. Cox' policy and had taken in return a "loan receipt."”
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The provisions of the policy in question provide in pertinent

part as foll ows:

| NSURI NG AGREEMENT

A W will pay damages which an "insured" is legally
entitled to recover fromthe owner or operator of
an "uni nsured notor vehicle" because of

* * * *

. We will pay under this coverage only after the
I|n1ts of liability under any applicable liability bonds
or _policies have been exhausted by paynent of judgnents
or settlements. (Enphasis added).

LIMT OF LIABILITY

A The limt of liability shown in the Schedule or in
t he Decl arations for this coverage [ $100, 000.00] is

our maximum |limt of liability for all damages
resulting fromany one accident. This is the nost
we wi Il pay regardless ..

B. The Iimt of liability shall be reduced by all
suns:

1. Pai d because of the "bodily injury"” or "pro-
perty damage" by or on behalf of persons or
organi zati ons who nmay be legally responsible.
This includes all sunms paid under Part A of
the policy: and ... . (Enphasis added).

There is little question but that the position of Penn
Nat i onal would have been correct prior to the Supreme Court's

decision in Mlntyre v. Ballentine, 833 S.W2d 52 (Tenn. 1992). 1In

Mclntyre, the court abolished the defense of contributory negli-
gence, gave birth to the conparative fault doctrine in this
jurisdiction and announced the demse of joint and several

liability. While the filing of this action predates the decision



in Mlntyre, the pronouncenents of Mlintyre are to be applied to
(1) all cases tried or retried after the date of the Mlintyre
opinion [May 4, 1992], and (2) all cases on appeal in which the
conparative fault issue has been raised at an appropriate stage in
the litigation. Mlintyre, at page 58. The hearing in this case
post-dates the Mlintyre decision, therefore, the principles

announced in Mlntyre nust be applied here.

I nsof ar as we have been able to ascertain, the precise issue
presented by this appeal has not been consi dered by any appellate
court in this jurisdiction. It has, however, been considered and
di scussed i n other jurisdictions which have adopted t he conparati ve
fault doctrine and abolished joint and several liability. |t
appears that the majority of cases in other states have disall owed
a credit to a non-settling defendant for the proceeds of any

settlenment received froma settling defendant. See e.qg. Roland v.

Bernstein, 828 P.2d 1237 (Ariz. App. 1991); Geen v. United States,

709 F.2d 1158 (7th Cr. 1983); Kusman v. Gty of Denver, 706 P.2d

776 (Colo. 1985); Thomas v. Sol eburg, 442 N.W2d 73 (lowa 1989);

D.D. Wllianson & Co. v. Allied Chem Corp., 569 S . W2d 672 (Ky.

1978); Wlson v. Glt, 668 P.2d 1104 (N.M 1983); Charles v. G ant

Eagle Markets, 522 A.2d 1 (1987); and Duncan v. Cessna Aircraft

Co., 665 S.W2d 414 (Tex. 1984)



Rol and v. Bernstein, supra, (citing all the above cases) is

per haps the nost persuasive of authorities because of its simlar-

ity to the case under consideration.

In Rol and, supra, the plaintiff brought a nedi cal nmal practice
conpl ai nt agai nst a neurosurgeon, his professional corporation, an
anest hesi ol ogi st, and a hospital. The hospital and t he anest hesi ol -
ogi st settled the plaintiff's claimagainst themfor $700, 000 each
and the case proceeded to trial against the neurosurgeon and his
corporation. The jury found plaintiff's damges to be $1, 965, 000
and assessed fault against the neurosurgeon at 47% 28% to the
anest hesi ol ogi st, and 25%to the hospital. The question then arose
as to whether Arizona's contribution anong tortfeasors act should
apply. The trial <court held that it should and thus entered a
judgment for $565, 000 rather than for $923, 550 (47%of $1, 965, 000).
On appeal the Court of Appeals of Arizona reversed the judgnent of

the trial court. The court stated:

[ 1] When nore than one defendant caused plaintiff's
injuries therule originally was that each such def endant
was liable for the whole injury, that recovery agai nst
one elimnated the cl ai magainst the others, and that no
right of contribution existed anong defendants. See
generally W Prosser & W Keeton, Torts 88 46-52 (5th
ed. 1984). Over tine the rigor of these rules was
rel axed, permtting settlenment by one of the defendants
without elimnating rights against the others, so |ong
as doubl e recovery did not occur, and contri buti on anong
tortfeasors. That result was acconplished in Arizona by
passage of the Uniform Contribution Anmong Tortfeasors
Act, AR S. § 12-2501 et seq. Section 12-2504, at issue
in this case, provides that a settlenent with "one of



two or nore persons liable in tort for the sanme injury

does not discharge any of the other tortfeasors from
liability for the injury ... but it reduces the claim
agai nst the others" by the anount of the settlenent. |If
that section were applicable here the trial judge's
rul i ng woul d be correct because the $1, 400, 000 sett!l enent
woul d be deducted fromthe $1, 965, 000 verdict to arrive
at a $565, 000 judgnent against [the non-settling defen-
dant].

We concl ude, however, that 8§ 12-2504 does not apply
because it was enacted as part of a statute permitting
contribution between defendants liable for the entire
anmount of danmages caused by the concurrent negligence of
each of them It was not designed for this case which
was tried under AR S. 8§ 12-2506, a nore recently enacted
statute. Section 12-2506 abolished joint and severa
liability, limting recovery against any defendant to
that percentage of a plaintiff's total injuries repre-
senting that defendant's degree of fault. Because
recovery is solimted, contribution can never occur.

This result can be easily squared with the statutory
| anguage. Section 12-2504 applies when "two or nore
persons [are] liable in tort for the same injury."
Section 12-2506, on the contrary, provides that "the
liability of each defendant for danmages is several only
and is not joint." In short, each defendant is |iable
only for the portion of the injury he caused, not the
whole injury; no two are liable for the sanme injury.
See Kussman v. Gty and County of Denver, 706 P.2d 776
(Col 0.1985).

In addition, we believe that it would be anonal ous
to give the benefit of an advant ageous settlenment, not to
the plaintiff who negotiated it, but to the non-settling
tortfeasor. Had plaintiff made a di sadvant ageous settl e-
ment, she woul d have borne that consequence because her
recovery agai nst [the non-settling defendant] woul d have
been limted to $923,550. At a mnimum symetry requires
that if the di sadvantage of settlenent is hers so ought
t he advantage be. Beyond that, we see no reason why a
non-settling tortfeasor ought to escape the liability
that is his by reason of the faulty assessnent of
probabilities by a settling tortfeasor. |Indeed, such a
rule mght well discourage settlenent by the |ast
tortfeasor on the reasoning that his exposure is limted
to his degree of fault and even that m ght be reduced by
reason of pre-existing settlenents. These consi der -



ations have |l ed nost courts considering this question to
apply the rule we are adopting. (Citations omtted).
The court remanded the case for the entry of a judgnent in

plaintiff's favor for $923, 550.

Roland is strikingly simlar to the case under consideration
here. The primary difference is that Arizona abolished joint and
several liability by statute. Here, the adoption of conparative
fault and the abolition of joint and several liability was done by
the Suprene Court in Mintyre, supra. Wile we recognize that the
Arizona court was dealing with the Uniform Contribution Anong
Tortfeasors Act, we find the reasoning to be appropriate in its

application to the facts of this case.

Applying Milntyre and Roland to the facts of this case
requires a finding that John Doe (Penn National) is responsible for
only the portion of the injury he caused, not the whole injury.
Simlarly, Neway-Love was responsible for only the portion of the
injury it caused. It logically follows, therefore, that no portion
of the liability coverage of Neway-Love could inure to the benefit
of John Doe (Penn National). Taking this reasoning a step further,
it is clear that the cap on coverage under uninsured notorists
policies set out in T.C.A 8§ 56-7-1202 is inapplicable to the facts
of this case. There are no "collectible insurance policies bonds

and securities applicable to the bodily injury, death and damage to

10



property” insofar as that portion of fault and damage resulting

fromthe negligence of John Doe (Penn National) is concerned.

The appel l ee has cited no cases fromthis jurisdiction or any
other jurisdiction which would require a different result. A

mul titude of authority predating Mcintyre v. Ballentine, has been

cited, however, these cases are no longer controlling under the

ci rcunst ances of this case.

The appellee insists that sumary judgnent was a proper
di sposition of this case because by the settling with Neway-Love
and the subsequent dism ssal of her action agai nst Neway-Love and
its driver, Penn National's right of subrogation is |ost. In
support of this position, the appellee cites us to the unpublished

case of Aetna Casualty and Surety Conpany v. Tennessee Farners

Mut ual | nsurance Conpany, Tenn. App. 1993, E.S. opinion filed March

30, 1993. In Aetna, the issues were not the sane as the issues
presented by this appeal. In Aetna, Tennessee Farner's insured
and Aetna, w thout the consent of Tennessee Farners, executed a
rel ease, releasing the sole tortfeasor for all clains arising out
of the accident in question. On the other hand, in this case, the
tortfeasor to whom Penn National nmust ook to for subrogation is
John Doe and John Doe only should he be identified. John Doe was

in no way released by the Appellant's settlenent with Neway-Love,

11



hence, the right of subrogation belonging to Penn National has not

been inpaired by the settlenent.

This position is bol stered by the provisions of T.C. A 8§ 56-7-

1204(a) which provides as foll ows:

56-7-1204. Paynent by insurer - Subrogation. (a) In
the event of paynent to any person under the coverage
required by this part, and subject to the terns and
conditions of such coverage, the insurer making such
paynment shall, to the extent thereof, be subrogated to

all of the rights of the person to whom such paynent has

been made, and shall be entitled to the proceeds of any

settl enent or judgnent resulting fromthe exercise of any

rights of recovery of such person agai nst any person or

organi zation legally responsi ble for the bodily injury or

property damage for whi ch such paynent i s made, including
t he proceeds recoverable fromthe assets of an insol vent
i nsurer.

It seens clear, under the above provisions, that if

Penn

National is required to make any paynents to the plaintiff,

subrogation will be limted to all of plaintiff's rights agai nst
John Doe. As hereinabove noted, these rights have not been
| mpai r ed.
We hol d that:
1. John Doe has not been released by the dismssal,
with prejudice, of the action against Neway-Love
and its driver.
2. Penn National had no right of subrogation against

Neway- Love and, therefore, no right of subrogation
has been inpaired by the actions of the plaintiff.

12



3. Penn National is not entitled to a credit for any
anounts received by the plaintiff as a result of
plaintiff's settlenent with Neway-Love

4. The judgnment of the trial court nust be reversed
and the case remanded for a full trial on the
nmerits with an apportionnment of fault and damages
anong the principals, i.e., the plaintiff, the
def endant, Neway-Love, and the defendant, John Doe
(Penn National). Neway-Love should be treated as a
non-party charged with negligence by the defendant,
John Doe (Penn National), pursuant to the teachings

of Mcintyre.

5. Penn National is liable only for danmage, if any,
resulting fromthe negligence of John Doe after a
proper apportionnent of fault and danages has been
made by the trier of fact or the policy limts of
$100, 00. 00, whichever is less, with a right of
subrogati on agai nst John Doe, when and if identi-
fied.

The appellee has raised inits brief several issues which are

denom nat ed as sub-issues. All these sub-issues have been resol ved

by our disposition of the above issue except for the follow ng:

Does Ms. Cox have the burden of proving that John
Doe was uni nsured and t he cause of her damages and if she
fails to do that, is recovery agai nst John Doe barred?

It is elementary that before there can be a recovery on an
uninsured nmotorist policy, it nust be established that the
def endant sought to be charged was uninsured at the tinme of the
accident. It need not be established that the negligence of the
uni nsured notori st was the cause, but only a cause of damages. The
burden of establishing these facts rests with the plaintiff at

trial. On notion for summary judgnent, however, the burden of

13



establishing that there is no genuine issue of material fact
regardi ng whet her the defendant was uninsured is upon the novant.

See Byrd v. Hall, 847 S.W2d 208 (Tenn. 1993). The question of

whet her or not John Doe was uninsured was not addressed in the
appellee's notion for sunmmary judgment nor was any evidence
proffered to denonstrate that John Doe was not uninsured.
Therefore, as to the notion for summary judgnment, Penn National has
failed to neet its burden of showng that it is entitled to

judgnent as a matter of |aw

The appellant has presented another issue challenging the
court's judgnent in failing to strike affirmative defenses of the
appellee or inthe alternative for summary judgnent. The notion to
strike or for summary judgnent as to the affirmative defenses
resulted fromthe action of the court in allow ng the defendant to
anend its answer. Rule 15.01, T.R C.P., provides inter alia that
a party may anend pl eadi ngs by | eave of court which shall be freely
gi ven when justice so requires. In this case, the defendant fil ed
a notion for permssion to file an anended answer. The notion was

allowed and the anmended answer was filed. The rule allow ng

amendment of pleadings is to be |iberally construed. See WAl den v.

Wlie, 645 S.W2d 247 (Tenn. App. 1982); Derryberry v. Ledford, 506

S.W2d 152 (Tenn. App. 1973). The trial court's discretion in
al l owi ng anendnents at any stage of the proceedi ngs should not be

di sturbed unless it appears that such discretion was abused. See

14



Merriman v. Smith, 599 S.W2d 548 (Tenn. App. 1980); MKinney V.

Educator & Executive Insurers, Inc., 569 S . W2d 829 (Tenn. App

1978); Derryberry v. Ledford, supra. W find no abuse of discre-

tion by the trial court. W find no nerit in the appellant's

second i ssue.

The appellee has asked us to find that this is a frivol ous
appeal and to i npose sanctions upon the appellant. In view of the

di sposition of this case, this request is denied.

The appellant filed a notion for perm ssion to suppl enent the
record in this case by filing the depositions of Valorie Fine Cox
and John Marshall taken April 14, 1992, and Septenber 27, 1991
respectively. The court has previously entered an order reserving
the resolution of the notion until the case was submtted for
di sposition. Since, in our opinion, the depositions are unneces-

sary to the disposition of this case, the notion is denied.

W reverse the judgnent of the trial court in granting
appel l ee's notion for summary judgnent. This case is remanded to
the trial court for other and further action consistent with this

opinion. Costs are taxed to the appell ee.

Don T. McMurray, J.

15



CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., J.

16
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ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Ham lton County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.

W reverse the judgnent of the trial court in granting
appellee's notion for summary judgnent. This case is remanded to
the trial court for other and further action consistent with this

opinion. Costs are taxed to the appellee.



PER CURI AM
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