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Thi s  i s  a n a ppe a l  f r om t he  j udgme nt  of  t he  t r i a l  c our t

s us t a i ni ng a  mot i on f or  s umma r y j udgme nt  i n  f a vor  of  Pe nns yl va ni a

Na t i ona l  I ns ur a nc e  Compa ny,  a ppe l l a nt ' s  uni ns ur e d mot or i s t  c a r r i e r ,

a nd di s mi s s i ng t he  a ppe l l a nt ' s  c ompl a i nt .   We  r e ve r s e  t he  j udgme nt

of  t he  t r i a l  c our t .

The  f a c t s  pe r t i ne nt  t o t hi s  a ppe a l  a r e  undi s put e d.   The r e f or e ,

our  dut y i s  t o  a s c e r t a i n  t he  s t a t e  of  t he  l a w a nd a ppl y i t  t o  t he

f a c t s  of  t hi s  c a s e .

STANDARD OF REVI EW

The  s t a nda r ds  gove r ni ng a n a ppe l l a t e  c our t ' s  r e vi e w
of  a  t r i a l  c our t ' s  a c t i on on a  mot i on f or  s umma r y
j udgme nt  a r e  we l l  s e t t l e d.  Si nc e  our  i nqui r y i nvol ve s
pur e l y a  que s t i on of  l a w,  no pr e s umpt i on of  c or r e c t ne s s
a t t a c he s  t o  t he  t r i a l  c our t ' s  j udgme nt ,  a nd our  t a s k i s
c onf i ne d t o  r e vi e wi ng t he  r e c or d t o  de t e r mi ne  whe t he r  t he
r e qui r e me nt s  of  Te nn.  R.  Ci v.  P.  56 ha ve  be e n me t .  Cowde n
v.  Sovr a n Ba nk/ Ce nt r a l  Sout h,  816 S. W. 2d 741,  744 ( Te nn.
1991) .  Te nn.  R.  Ci v.  P.  56. 03 pr ovi de s  t ha t  s umma r y
j udgme nt  i s  onl y a ppr opr i a t e  whe r e :  ( 1)  t he r e  i s  no
ge nui ne  i s s ue  wi t h r e ga r d t o  t he  ma t e r i a l  f a c t s  r e l e va nt
t o t he  c l a i m or  de f e ns e  c ont a i ne d i n  t he  mot i on,  Byr d v.
Ha l l ,  847 S. W. 2d 208,  210  ( Te nn.  1993) ;  a nd ( 2)  t he
movi ng pa r t y  i s  e nt i t l e d t o  a  j udgme nt  a s  ma t t e r  of  l a w
on t he  undi s put e d f a c t s .  Ande r s on v.  St a nda r d Re gi s t e r
Co. ,  857 S. W. 2d 555,  559 ( Te nn.  1993) .  The  movi ng pa r t y
ha s  t he  bur de n of  pr ovi ng t ha t  i t s  mot i on s a t i s f i e s  t he s e
r e qui r e me nt s .  Downe n v.  Al l s t a t e  I ns .  Co. ,  811 S. W. 2d
523,  524 ( Te nn.  1991) .

The  s t a nda r ds  gove r ni ng t he  a s s e s s me nt  of  e vi de nc e
i n t he  s umma r y j udgme nt  c ont e xt  a r e  a l s o we l l  e s t a b-
l i s he d.  Cour t s  mus t  vi e w t he  e vi de nc e  i n  t he  l i ght  mos t
f a vor a bl e  t o  t he  nonmovi ng pa r t y  a nd mus t  a l s o dr a w a l l
r e a s ona bl e  i nf e r e nc e s  i n  t he  nonmovi ng pa r t y ' s  f a vor .
Byr d,  847 S. W. 2d a t  210- 11.  Cour t s  s houl d gr a nt  a  s umma r y



1Though not material to the issues under consideration here, we note that the
case was removed to the Federal District Court but was remanded to the Circuit Court
for Hamilton County.
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j udgme nt  onl y whe n bot h t he  f a c t s  a nd t he  c onc l us i ons  t o
be  dr a wn f r om t he  f a c t s  pe r mi t  a  r e a s ona bl e  pe r s on t o
r e a c h onl y one  c onc l us i on.  I d .

Ca r ve l l  v.  Bot t oms ,  900 S. W. 2d 23 ( Te nn.  1995) .

THE FACTS

On Augus t  26,  1989,  t he  pl a i nt i f f ,  Va l e r i e  Fi ne  Cox,  ( For me r l y

Gr a nt ) ,  wa s  dr i vi ng a  J e e p ve hi c l e  on I nt e r s t a t e  75.   An un-

i de nt i f i e d ve hi c l e  be i ng  dr i ve n by a n uni de nt i f i e d dr i ve r  he r e i n

r e f e r r e d t o  a s  t he  de f e nda nt ,  J ohn Doe ,  c ha nge d l a ne s  a nd s t r uc k a

c a r  i n f r ont  of  t he  pl a i nt i f f ' s  ve hi c l e .   The  pl a i nt i f f  s l owe d or

s t oppe d he r  ve hi c l e  a nd wa s  s t r uc k i n  t he  r e a r  by a  t r a c t or - t r a i l e r

t r uc k be i ng dr i ve n by t he  de f e nda nt ,  J ohn K.  Ma r s ha l l  a nd owne d by

t he  De f e nda nt ,  Ne wa y- Love  Di s t r i but i on,  I nc .   Pe nns yl va ni a  Na t i ona l

I ns ur a nc e  Compa ny wa s  t he  uni ns ur e d mot or i s t  c a r r i e r  f or  t he

pl a i nt i f f .   The  de f e nda nt ,  J ohn Doe ,  wa s  ne ve r  i de nt i f i e d.   Ms .  Cox

a l l e ge s  t ha t  s he  s uf f e r e d s e r i ous  i nj ur i e s  a s  a  r e s ul t  of  t he

a c c i de nt  a nd t ha t  he r  s on,  We s l e y Di l l on Gr a nt ,  wa s  pr onounc e d de a d

a t  t he  s c e ne .

The  pl a i nt i f f  f i l e d he r  a c t i on  a ga i ns t  Ne wa y- Love  Di s t r i bu-

t i on,  I nc . ,  J ohn K.  Ma r s ha l l ,  a nd J ohn Doe .   Pe nns yl va ni a  Na t i ona l

wa s  s e r ve d wi t h pr oc e s s  pur s ua nt  t o  T. C. A.  §  56- 7- 1206. 1  Pe nn
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Na t i ona l  f i l e d i t s  a ns we r  a l l e gi ng ne gl i ge nc e  on t he  pa r t  of  t he

pl a i nt i f f ,  Ms .  Cox,  a nd J ohn K.  Ma r s ha l l ,  dr i ve r  of  t he  t r a c t or -

t r a i l e r  t r uc k owne d by Ne wa y.   Pe nn Na t i ona l  a l s o r e l i e d on a l l  t he

pol i c y de f e ns e s ,  c ont r a c t ua l  or  ot he r wi s e .

Ne wa y wa s  i ns ur e d by I nt e gr a l  I ns ur a nc e  Compa ny.   A r e c e i ve r

a nd Re ha bi l i t a t or  wa s  a ppoi nt e d f or  I nt e gr a l  by or de r  of  t he

Ci r c ui t  Cour t  of  J a c ks on Count y,  Mi s s our i ,  due  t o  f i na nc i a l

di f f i c ul t i e s .   The  pl a i nt i f f  s uc c e s s f ul l y ne got i a t e d a  s e t t l e me nt

wi t h t he  r e ha bi l i t a t or  of  I nt e gr a l  by whi c h I nt e gr a l  pa i d t o  t he

pl a i nt i f f  $200, 000. 00 f or  he r  i nj ur i e s  a nd $200, 000. 00 f or  t he

de a t h of  he r  s on.   Subs e que nt l y ,  a n or de r  wa s  e nt e r e d i n  t he

Ha mi l t on Count y Ci r c ui t  Cour t  di s mi s s i ng t hi s  a c t i on wi t h pr e j u-

di c e ,  a s  t o  Ne wa y a nd Ma r s ha l l ,  t hus  l e a vi ng J ohn Doe  ( Pe nn

Na t i ona l )  a s  t he  onl y r e ma i ni ng de f e nda nt .   Pe nn Na t i ona l ' s

uni ns ur e d mot or i s t  c ove r a ge  l i mi t  wa s  $100, 000. 00.

Pe nn Na t i ona l  f i l e d a  mot i on f or  s umma r y j udgme nt  pur s ua nt  t o

Rul e  56,  e t  s e q. ,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  on t he

gr ounds  t ha t  " t he r e  i s  no ge nui ne  i s s ue  a s  t o  a ny ma t e r i a l  f a c t  a nd

t ha t  i t  i s  e nt i t l e d t o a  j udgme nt  a s  a  ma t t e r  of  l a w. "   The  mot i on

f ur t he r  a s s e r t e d t ha t  t he r e  we r e  onl y t wo i s s ue s  t o  be  de c i de d:  ( 1)

Whe t he r  Ms .  Cox i s  e nt i t l e d t o  r e c ove r  f r om Pe nn Na t i ona l  unde r  t he

Uni ns ur e d Mot or i s t  s e c t i on of  he r  pol i c y,  a nd ( 2)  Whe t he r  Pe nn



2Penn National had previously paid to Ms. Cox the sum of $10,500.00 under the
collision provisions of Ms. Cox' policy and had taken in return a "loan receipt."
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Na t i ona l  i s  e nt i t l e d t o r e c ove r  f r om Ms .  Cox moni e s  pa i d unde r  t he

c ol l i s i on c ove r a ge  by Pe nn Na t i ona l . 2

DI SCUSSI ON

Si mpl y s t a t e d,  Pe nn Na t i ona l  c l a i ms  a  c r e di t  f or  a l l  s ums

r e c e i ve d by Ms .  Cox f or  he r  i nj ur i e s  a nd t he  de a t h of  he r  s on f r om

Ne wa y' s  i ns ur a nc e  c a r r i e r .   Si nc e  t he  s ums  pa i d e xc e e d t he  l i mi t s

of  Pe nn Na t i ona l ' s  c ove r a ge ,  Pe nn Na t i ona l  c l a i ms  t ha t  i t  c a nnot  be

he l d l i a bl e  f or  a ny a mount ,  but  on t he  ot he r  ha nd,  i s  e nt i t l e d t o

r e c ove r  t he  a mount s  pa i d unde r  t he  c ol l i s i on pr ovi s i ons  of  i t s

pol i c y,  l e s s  a t t or ne y ' s  f e e s .

T. C. A.  §  56- 7- 1202( a )  pr ovi de s  a s  f ol l ows :

56- 7- 1202.  "Uni ns ur e d mot or  ve hi c l e " de f i ne d.  — ( a )   For
t he  pur pos e  of  t hi s  c ove r a ge ,  " uni ns ur e d mot or  ve hi c l e "
me a ns  a  mot or  ve hi c l e  whos e  owne r s hi p,  ma i nt e na nc e ,  or
us e  ha s  r e s ul t e d i n  t he  bodi l y  i nj ur y,  de a t h,  or  da ma ge
t o pr ope r t y of  a n i ns ur e d,  a nd f or  whi c h t he  s um of  t he
l i mi t s  of  l i abi l i t y  avai l abl e  t o  t he  i ns ur e d unde r  al l
val i d and c ol l e c t i bl e  i ns ur anc e  pol i c i e s ,  bonds ,  a nd
s e c ur i t i e s  a ppl i c a bl e  t o  t he  bodi l y  i n j ur y,  de a t h,  or
da ma ge  t o  pr ope r t y i s  l e s s  t ha n t he  a ppl i c a bl e  l i mi t s  of
uni ns ur e d mot or i s t  c ove r a ge  pr ovi de d t o  t he  i ns ur e d unde r
t he  pol i c y a ga i ns t  whi c h t he  c l a i m i s  ma de .   ( Empha s i s
a dde d. )
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The  pr ovi s i ons  of  t he  pol i c y i n  que s t i on pr ovi de  i n  pe r t i ne nt

pa r t  a s  f ol l ows :

I NSURI NG AGREEMENT

A. We  wi l l  pa y da ma ge s  whi c h  a n " i ns ur e d"  i s  l e ga l l y
e nt i t l e d  t o  r e c ove r  f r om t he  owne r  or  ope r a t or  of
a n " uni ns ur e d mot or  ve hi c l e "  be c a us e  of  . . .  .

*      *      *      *

. . .  .   We  wi l l  pa y unde r  t hi s  c ove r a ge  onl y a f t e r  t he
l i mi t s  of  l i a bi l i t y unde r  any appl i c abl e  l i abi l i t y  bonds
or  pol i c i e s  ha ve  be e n e xha us t e d by pa yme nt  of  j udgme nt s
or  s e t t l e me nt s .   ( Empha s i s  a dde d) .

LI MI T OF LI ABI LI TY

A. The  l i mi t  of  l i a bi l i t y s hown i n t he  Sc he dul e  or  i n
t he  De c l a r a t i ons  f or  t hi s  c ove r a ge  [ $100, 000. 00]  i s
our  ma xi mum l i mi t  of  l i a bi l i t y f or  a l l  da ma ge s
r e s ul t i ng f r om a ny one  a c c i de nt .   Thi s  i s  t he  mos t
we  wi l l  pa y r e ga r dl e s s  . . .

B. The  l i mi t  of  l i a bi l i t y s ha l l  be  r e duc e d by a l l
s ums :

1. Pa i d be c a us e  of  t he  " bodi l y  i nj ur y"  or  " pr o-
pe r t y  da ma ge "  by or  on be ha l f  of  pe r s ons  or
or ga ni z a t i ons  who ma y be  l e gal l y r e s pons i bl e .
Thi s  i nc l ude s  a l l  s ums  pa i d unde r  Pa r t  A of
t he  pol i c y:  a nd . . .  .  ( Empha s i s  a dde d) .

The r e  i s  l i t t l e  que s t i on but  t ha t  t he  pos i t i on of  Pe nn

Na t i ona l  woul d ha ve  be e n c or r e c t  pr i or  t o  t he  Supr e me  Cour t ' s

de c i s i on i n Mc I nt yr e  v .  Ba l l e nt i ne ,  833 S. W. 2d 52 ( Te nn.  1992) .   I n

Mc I nt yr e ,  t he  c our t  a bol i s he d t he  de f e ns e  of  c ont r i but or y ne gl i -

ge nc e ,  ga ve  bi r t h  t o  t he  c ompa r a t i ve  f a ul t  doc t r i ne  i n  t hi s

j ur i s di c t i on a nd a nnounc e d t he  de mi s e  of  j oi nt  a nd s e ve r a l

l i a bi l i t y.   Whi l e  t he  f i l i ng of  t hi s  a c t i on pr e da t e s  t he  de c i s i on
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i n  Mc I nt yr e ,  t he  pr onounc e me nt s  of  Mc I nt yr e  a r e  t o  be  a ppl i e d t o

( 1)  a l l  c a s e s  t r i e d or  r e t r i e d a f t e r  t he  da t e  of  t he  Mc I nt yr e

opi ni on [ Ma y 4,  1992] ,  a nd ( 2)  a l l  c a s e s  on a ppe a l  i n  whi c h t he

c ompa r a t i ve  f a ul t  i s s ue  ha s  be e n r a i s e d a t  a n a ppr opr i a t e  s t a ge  i n

t he  l i t i ga t i on.   Mc I nt yr e ,  a t  pa ge  58.   The  he a r i ng i n  t hi s  c a s e

pos t - da t e s  t he  Mc I nt yr e  de c i s i on,  t he r e f or e ,  t he  pr i nc i pl e s

a nnounc e d i n  Mc I nt yr e  mus t  be  a ppl i e d he r e .

I ns of a r  a s  we  ha ve  be e n a bl e  t o  a s c e r t a i n ,  t he  pr e c i s e  i s s ue

pr e s e nt e d by t hi s  a ppe a l  ha s  not  be e n c ons i de r e d by a ny a ppe l l a t e

c our t  i n  t hi s  j ur i s di c t i on.   I t  ha s ,  howe ve r ,  be e n c ons i de r e d a nd

di s c us s e d i n  ot he r  j ur i s di c t i ons  whi c h ha ve  a dopt e d t he  c ompa r a t i ve

f a ul t  doc t r i ne  a nd a bol i s he d j oi nt  a nd s e ve r a l  l i a bi l i t y .   I t

a ppe a r s  t ha t  t he  ma j or i t y of  c a s e s  i n ot he r  s t a t e s  ha ve  di s a l l owe d

a  c r e di t  t o  a  non- s e t t l i ng de f e nda nt  f or  t he  pr oc e e ds  of  a ny

s e t t l e me nt  r e c e i ve d f r om a  s e t t l i ng de f e nda nt .   Se e  e . g.  Rol a nd v.

Be r ns t e i n,  828 P. 2d 1237 ( Ar i z .  App.  1991) ;  Gr e e n v.  Uni t e d St a t e s ,

709 F. 2d 1158 ( 7t h Ci r .  1983) ;  Kus ma n v.  Ci t y  of  De nve r ,  706 P. 2d

776 ( Col o.  1985) ;  Thoma s  v.  Sol e bur g,  442 N. W. 2d 73 ( I owa  1989) ;

D. D.  Wi l l i a ms on & Co.  v .  Al l i e d Che m.  Cor p. ,  569  S. W. 2d 672 ( Ky.

1978) ;  Wi l s on v.  Ga l t ,  668 P. 2d 1104 ( N. M.  1983) ;  Cha r l e s  v .  Gi a nt

Ea gl e  Ma r ke t s ,  522 A. 2d 1 ( 1987) ;  a nd Dunc a n v.  Ce s s na  Ai r c r a f t

Co. ,  665 S. W. 2d 414 ( Te x.  1984)
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Rol a nd v.  Be r ns t e i n,  s upr a ,  ( c i t i ng a l l  t he  a bove  c a s e s )  i s

pe r ha ps  t he  mos t  pe r s ua s i ve  of  a ut hor i t i e s  be c a us e  of  i t s  s i mi l a r -

i t y  t o  t he  c a s e  unde r  c ons i de r a t i on.

I n Rol a nd,  s upr a ,  t he  pl a i nt i f f  br ought  a  me di c a l  ma l pr a c t i c e

c ompl a i nt  a ga i ns t  a  ne ur os ur ge on,  hi s  pr of e s s i ona l  c or por a t i on,  a n

a ne s t he s i ol ogi s t ,  a nd a  hos pi t a l .  The  hos pi t a l  a nd t he  a ne s t he s i ol -

ogi s t  s e t t l e d t he  pl a i nt i f f ' s  c l a i m a ga i ns t  t he m f or  $700, 000 e a c h

a nd t he  c a s e   pr oc e e de d t o  t r i a l  a ga i ns t  t he  ne ur os ur ge on a nd hi s

c or por a t i on.   The  j ur y f ound  pl a i nt i f f ' s  da ma ge s  t o  be  $1, 965, 000

a nd a s s e s s e d f a ul t  a ga i ns t  t he  ne ur os ur ge on a t  47%,  28% t o t he

a ne s t he s i ol ogi s t ,  a nd 25% t o t he  hos pi t a l .   The  que s t i on t he n a r os e

a s  t o  whe t he r  Ar i z ona ' s  c ont r i but i on a mong t or t f e a s or s  a c t  s houl d

a ppl y.   The  t r i a l   c our t  he l d t ha t  i t  s houl d a nd t hus  e nt e r e d a

j udgme nt  f or  $565, 000 r a t he r  t ha n f or  $923, 550 ( 47% of  $1, 965, 000) .

On a ppe a l  t he  Cour t  of  Appe a l s  of  Ar i z ona  r e ve r s e d t he  j udgme nt  of

t he  t r i a l  c our t .   The  c our t  s t a t e d:

[ 1]  Whe n mor e  t ha n one  de f e nda nt  c a us e d pl a i nt i f f ' s
i nj ur i e s  t he  r ul e  or i gi na l l y  wa s  t ha t  e a c h s uc h de f e nda nt
wa s  l i a bl e  f or  t he  whol e  i nj ur y,  t ha t   r e c ove r y a ga i ns t
one  e l i mi na t e d t he  c l a i m a ga i ns t  t he  ot he r s ,  a nd t ha t  no
r i ght  of  c ont r i but i on e xi s t e d a mong de f e nda nt s .   Se e
ge ne r a l l y  W.  Pr os s e r  & W.   Ke e t on,  Tor t s  §§ 46- 52 ( 5t h
e d.  1984) .  Ove r  t i me  t he  r i gor  of  t he s e  r ul e s  wa s
r e l a xe d,  pe r mi t t i ng s e t t l e me nt  by one  of  t he  de f e nda nt s
wi t hout  e l i mi na t i ng  r i ght s  a ga i ns t  t he  ot he r s ,  s o l ong
a s  doubl e  r e c ove r y di d not  oc c ur ,  a nd  c ont r i but i on a mong
t or t f e a s or s .   Tha t  r e s ul t  wa s  a c c ompl i s he d i n  Ar i z ona  by
pa s s a ge  of  t he  Uni f or m Cont r i but i on Among Tor t f e a s or s
Ac t ,  A. R. S.  §  12- 2501 e t   s e q.   Se c t i on 12- 2504,  a t  i s s ue
i n t hi s  c a s e ,  p r ovi de s  t ha t  a  s e t t l e me nt  wi t h  " one  of
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t wo or  mor e  pe r s ons  l i a bl e  i n  t or t  f or  t he  s a me  i nj ur y
. . .  doe s  not   di s c ha r ge  a ny of  t he  ot he r  t or t f e a s or s  f r om
l i a bi l i t y f or  t he  i nj ur y . . .  but  i t   r e duc e s  t he  c l a i m
a ga i ns t  t he  ot he r s "  by t he  a mount  of  t he  s e t t l e me nt .   I f
t ha t  s e c t i on we r e  a ppl i c a bl e  he r e  t he  t r i a l  j udge ' s
r ul i ng woul d be  c or r e c t  be c a us e  t he  $1, 400, 000 s e t t l e me nt
woul d be  de duc t e d f r om t he  $1, 965, 000 ve r di c t  t o  a r r i ve
a t  a  $565, 000 j udgme nt  a ga i ns t  [ t he  non- s e t t l i ng de f e n-
da nt ] .

We  c onc l ude ,  howe ve r ,  t ha t  §  12- 2504 doe s  not  a ppl y
be c a us e  i t  wa s  e na c t e d a s  pa r t  of  a  s t a t ut e  pe r mi t t i ng
c ont r i but i on be t we e n de f e nda nt s  l i a bl e  f or  t he  e nt i r e
a mount  of  da ma ge s  c a us e d by t he  c onc ur r e nt  ne gl i ge nc e  of
e a c h of  t he m.   I t  wa s  not  de s i gne d f or  t hi s  c a s e  whi c h
wa s  t r i e d unde r  A. R. S.  §  12- 2506,  a  mor e  r e c e nt l y  e na c t e d
s t a t ut e .   Se c t i on 12- 2506 a bol i s he d j oi nt  a nd s e ve r a l
l i a bi l i t y,  l i mi t i ng r e c ove r y a ga i ns t  a ny de f e nda nt  t o
t ha t  pe r c e nt a ge  of  a  pl a i nt i f f ' s  t ot a l  i nj ur i e s  r e pr e -
s e nt i ng t ha t  de f e nda nt ' s  de gr e e  of  f a ul t .   Be c a us e
r e c ove r y i s  s o l i mi t e d,  c ont r i but i on c a n ne ve r  oc c ur .  . . .

       
  Thi s  r e s ul t  c a n be  e a s i l y  s qua r e d wi t h t he  s t a t ut or y

l a ngua ge .   Se c t i on 12- 2504 a ppl i e s  whe n " t wo or  mor e
pe r s ons  [ a r e ]  l i a bl e  i n t or t  f or  t he  s a me  i nj ur y. "
Se c t i on 12- 2506,  on t he  c ont r a r y,  pr ovi de s  t ha t  " t he
l i a bi l i t y  of  e a c h de f e nda nt  f or  da ma ge s  i s  s e ve r a l  onl y
a nd i s  not  j oi nt . "   I n  s hor t ,  e a c h  de f e nda nt  i s  l i a bl e
onl y f or  t he  por t i on of  t he  i nj ur y he  c a us e d,  not  t he
whol e   i nj ur y;   no t wo a r e  l i a bl e  f or  t he  s a me  i nj ur y.
Se e  Kus s ma n v.  Ci t y  a nd  Count y of  De nve r ,  706 P. 2d 776
( Col o. 1985) .

I n  a ddi t i on,  we  be l i e ve  t ha t  i t  woul d be  a noma l ous
t o gi ve  t he  be ne f i t  of  a n a dva nt a ge ous  s e t t l e me nt ,  not  t o
t he  pl a i nt i f f  who ne got i a t e d i t ,  but  t o t he  non- s e t t l i ng
t or t f e a s or .  Ha d pl a i nt i f f  ma de  a  di s a dva nt a ge ous  s e t t l e -
me nt ,  s he  woul d ha ve  bor ne  t ha t  c ons e que nc e  be c a us e  he r
r e c ove r y a ga i ns t  [ t he  non- s e t t l i ng de f e nda nt ]   woul d ha ve
be e n l i mi t e d t o  $923, 550.  At  a  mi ni mum,  s ymme t r y r e qui r e s
t ha t  i f   t he  di s a dva nt a ge  of  s e t t l e me nt  i s  he r s  s o ought
t he  a dva nt a ge  be .   Be yond t ha t ,  we  s e e  no r e a s on why a
non- s e t t l i ng t or t f e a s or  ought  t o e s c a pe  t he  l i a bi l i t y
t ha t  i s  hi s  by r e a s on of  t he  f a ul t y  a s s e s s me nt  of
pr oba bi l i t i e s  by a  s e t t l i ng  t or t f e a s or .  I nde e d,  s uc h a
r ul e  mi ght  we l l  d i s c our a ge  s e t t l e me nt  by t he  l a s t
t or t f e a s or  on t he  r e a s oni ng t ha t  hi s  e xpos ur e  i s  l i mi t e d
t o hi s  de gr e e  of  f a ul t   a nd e ve n t ha t  mi ght  be  r e duc e d by
r e a s on of  pr e - e xi s t i ng s e t t l e me nt s .   The s e   c ons i de r -
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a t i ons  ha ve  l e d mos t  c our t s  c ons i de r i ng t hi s  que s t i on t o
a ppl y t he  r ul e  we  a r e  a dopt i ng.  ( Ci t a t i ons  omi t t e d) .

The  c our t  r e ma nde d t he  c a s e  f or  t he  e nt r y of  a  j udgme nt   i n

pl a i nt i f f ' s  f a vor  f or  $923, 550.

Rol a nd i s  s t r i ki ngl y s i mi l a r  t o  t he  c a s e  unde r  c ons i de r a t i on

he r e .   The  pr i ma r y di f f e r e nc e  i s  t ha t  Ar i z ona  a bol i s he d j oi nt  a nd

s e ve r a l  l i a bi l i t y by s t a t ut e .   He r e ,  t he  a dopt i on of  c ompa r a t i ve

f a ul t  a nd t he  a bol i t i on of  j oi nt  a nd s e ve r a l  l i a bi l i t y  wa s  done  by

t he  Supr e me  Cour t  i n  Mc I nt yr e ,  s upr a .   Whi l e  we  r e c ogni z e  t ha t  t he

Ar i z ona  c our t  wa s  de a l i ng wi t h t he  Uni f or m Cont r i but i on Among

Tor t f e a s or s  Ac t ,  we  f i nd t he  r e a s oni ng t o  be  a ppr opr i a t e  i n  i t s

a ppl i c a t i on t o t he  f a c t s  of  t hi s  c a s e .

Appl yi ng Mc I nt yr e  a nd Rol a nd t o t he  f a c t s  of  t hi s  c a s e

r e qui r e s  a  f i ndi ng t ha t  J ohn Doe  ( Pe nn Na t i ona l )  i s  r e s pons i bl e  f or

onl y t he  por t i on of  t he  i nj ur y he  c a us e d,  not  t he  whol e   i nj ur y.

Si mi l a r l y ,  Ne wa y- Love  wa s  r e s pons i bl e  f or  onl y t he  por t i on of  t he

i nj ur y i t  c a us e d.   I t  l ogi c a l l y f ol l ows ,  t he r e f or e ,  t ha t  no por t i on

of  t he  l i a bi l i t y  c ove r a ge  of  Ne wa y- Love  c oul d i nur e  t o  t he  be ne f i t

of  J ohn Doe  ( Pe nn Na t i ona l ) .   Ta ki ng t hi s  r e a s oni ng a  s t e p f ur t he r ,

i t  i s  c l e a r  t ha t  t he  c a p on c ove r a ge  unde r  uni ns ur e d mot or i s t s

pol i c i e s  s e t  out  i n  T. C. A.  §  56- 7- 1202 i s  i na ppl i c a bl e  t o  t he  f a c t s

of  t hi s  c a s e .   The r e  a r e  no " c ol l e c t i bl e  i ns ur a nc e  pol i c i e s  bonds

a nd s e c ur i t i e s  a ppl i c a bl e  t o  t he  bodi l y  i nj ur y,  de a t h a nd da ma ge  t o
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pr ope r t y"  i ns of a r  a s  t ha t  por t i on of  f a ul t  a nd da ma ge  r e s ul t i ng

f r om t he  ne gl i ge nc e  of  J ohn Doe  ( Pe nn Na t i ona l )  i s  c onc e r ne d.

The  a ppe l l e e  ha s  c i t e d no c a s e s  f r om t hi s  j ur i s di c t i on or  a ny

ot he r  j ur i s d i c t i on whi c h woul d r e qui r e  a  di f f e r e nt  r e s ul t .  A

mul t i t ude  of  a ut hor i t y  pr e da t i ng Mc I nt yr e  v .  Ba l l e nt i ne ,  ha s  be e n

c i t e d,  howe ve r ,  t he s e  c a s e s  a r e  no l onge r  c ont r ol l i ng unde r  t he

c i r c ums t a nc e s  of  t hi s  c a s e .

The  a ppe l l e e  i ns i s t s  t ha t  s umma r y j udgme nt  wa s  a  pr ope r

di s pos i t i on of  t hi s  c a s e  be c a us e  by t he  s e t t l i ng wi t h  Ne wa y- Love

a nd t he  s ubs e que nt  di s mi s s a l  of  he r  a c t i on a ga i ns t  Ne wa y- Love  a nd

i t s  dr i ve r ,  Pe nn Na t i ona l ' s  r i ght  of  s ubr oga t i on i s  l os t .   I n

s uppor t  of  t hi s  pos i t i on,  t he  a ppe l l e e  c i t e s  us  t o  t he  unpubl i s he d

c a s e  of  Ae t na  Ca s ua l t y  a nd Sur e t y Compa ny v.  Te nne s s e e  Fa r me r s

Mut ua l  I ns ur a nc e  Compa ny,  Te nn.  App.  1993,  E. S.  o pi ni on f i l e d Ma r c h

30,  1993.   I n  Ae t na ,  t he  i s s ue s  we r e  not  t he  s a me  a s  t he  i s s ue s

pr e s e nt e d by t hi s  a ppe a l .   I n  Ae t na ,  Te nne s s e e  Fa r me r ' s  i ns ur e d

a nd Ae t na ,  wi t hout  t he  c ons e nt  of  Te nne s s e e  Fa r me r s ,  e xe c ut e d a

r e l e a s e ,  r e l e a s i ng t he  s ol e  t or t f e a s or  f or  a l l  c l a i ms  a r i s i ng out

of  t he  a c c i de nt  i n  que s t i on.   On t he  ot he r  ha nd,  i n  t hi s  c a s e ,  t he

t or t f e a s or  t o  whom Pe nn Na t i ona l  mus t  l ook t o  f or  s ubr oga t i on i s

J ohn Doe  a nd J ohn Doe  onl y s houl d he  be  i de nt i f i e d.   J ohn Doe  wa s

i n no wa y r e l e a s e d by t he  Appe l l a nt ' s  s e t t l e me nt  wi t h Ne wa y- Love ,
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he nc e ,  t he  r i ght  of  s ubr oga t i on be l ongi ng t o  Pe nn Na t i ona l  ha s  not

be e n i mpa i r e d by t he  s e t t l e me nt .

Thi s  pos i t i on i s  bol s t e r e d by t he  pr ovi s i ons  of  T. C. A.  §  56- 7-

1204( a )  whi c h pr ovi de s  a s  f ol l ows :

56- 7- 1204.  Payme nt  by i ns ur e r  -  Subr ogat i on.  ( a )   I n
t he  e ve nt  of  pa yme nt  t o  a ny pe r s on unde r  t he  c ove r a ge
r e qui r e d by t hi s  pa r t ,  a nd s ubj e c t  t o  t he  t e r ms  a nd
c ondi t i ons  of  s uc h c ove r a ge ,  t he  i ns ur e r  ma ki ng s uc h
pa yme nt  s ha l l ,  t o t he  e xt e nt  t he r e of ,  be  s ubr ogat e d t o
al l  of  t he  r i ght s  of  t he  pe r s on t o whom s uc h payme nt  has
be e n made ,  and s hal l  be  e nt i t l e d t o t he  pr oc e e ds  of  any
s e t t l e me nt  or  j udgme nt  r e s ul t i ng f r om t he  e xe r c i s e  of  any
r i ght s  of  r e c ove r y of  s uc h pe r s on agai ns t  any pe r s on or
or gani z at i on l e gal l y r e s pons i bl e  f or  t he  bodi l y i nj ur y or
pr ope r t y damage  f or  whi c h s uc h payme nt  i s  made ,  i nc l udi ng
t he  pr oc e e ds  r e c ove r a bl e  f r om t he  a s s e t s  of  a n i ns ol ve nt
i ns ur e r .

I t  s e e ms  c l e a r ,  unde r  t he  a bove  pr ovi s i ons ,  t ha t  i f  Pe nn

Na t i ona l  i s  r e qui r e d t o  ma ke  a ny pa yme nt s  t o  t he  pl a i nt i f f ,

s ubr oga t i on wi l l  be  l i mi t e d t o a l l  of  pl a i nt i f f ' s  r i gh t s  a ga i ns t

J ohn Doe .  As  he r e i na bove  not e d,  t he s e  r i ght s  ha ve  not  be e n

i mpa i r e d.

We  hol d t ha t :

1 . J ohn Doe  ha s  not  be e n r e l e a s e d by t he  di s mi s s a l ,
wi t h pr e j udi c e ,  of  t he  a c t i on a ga i ns t  Ne wa y- Love
a nd i t s  dr i ve r .

2 . Pe nn Na t i ona l  ha d no r i ght  of  s ubr oga t i on a ga i ns t
Ne wa y- Love  a nd,  t he r e f or e ,  no r i ght  of  s ubr oga t i on
ha s  be e n i mpa i r e d by t he  a c t i ons  of  t he  pl a i nt i f f .
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3. Pe nn Na t i ona l  i s  not  e nt i t l e d t o a  c r e di t  f or  a ny
a mount s  r e c e i ve d by t he  pl a i nt i f f  a s  a  r e s ul t  of
pl a i nt i f f ' s  s e t t l e me nt  wi t h Ne wa y- Love .

4. The  j udgme nt  of  t he  t r i a l  c our t  mus t  be  r e ve r s e d
a nd t he  c a s e  r e ma nde d f or  a  f ul l  t r i a l  on t he
me r i t s  wi t h a n a ppor t i onme nt  of  f a ul t  a nd da ma ge s
a mong t he  pr i nc i pa l s ,  i . e . ,  t he  pl a i nt i f f ,  t he
de f e nda nt ,  Ne wa y- Love ,  a nd t he  de f e nda nt ,  J ohn Doe
( Pe nn Na t i ona l ) .   Ne wa y- Love  s houl d be  t r e a t e d a s  a
non- pa r t y c ha r ge d wi t h ne gl i ge nc e  by t he  de f e nda nt ,
J ohn Doe  ( Pe nn Na t i ona l ) ,  pur s ua nt  t o  t he  t e a c hi ngs
of  Mc I nt yr e .

5 . Pe nn Na t i ona l  i s  l i a bl e  onl y f or  da ma ge ,  i f  a ny,
r e s ul t i ng f r om t he  ne gl i ge nc e  of  J ohn Doe  a f t e r  a
pr ope r  a ppor t i onme nt  of  f a ul t  a nd da ma ge s  ha s  be e n
ma de  by t he  t r i e r  of  f a c t  or  t he  pol i c y l i mi t s  of
$100, 00. 00,  whi c he ve r  i s  l e s s ,  wi t h a  r i ght  of
s ubr oga t i on a ga i ns t  J ohn Doe ,  whe n a nd i f  i de nt i -
f i e d.

The  a ppe l l e e  ha s  r a i s e d i n  i t s  br i e f  s e ve r a l  i s s ue s  whi c h a r e

de nomi na t e d a s  s ub- i s s ue s .   Al l  t he s e  s ub- i s s ue s  ha ve  be e n r e s ol ve d

by our  di s pos i t i on of  t he  a bove  i s s ue  e xc e pt  f or  t he  f ol l owi ng:

Doe s  Mr s .  Cox ha ve  t he  bur de n of  pr ovi ng t ha t  J ohn
Doe  wa s  uni ns ur e d a nd t he  c a us e  of  he r  da ma ge s  a nd i f  s he
f a i l s  t o  do t ha t ,  i s  r e c ove r y a ga i ns t  J ohn Doe  ba r r e d?

I t  i s  e l e me nt a r y t ha t  be f or e  t he r e  c a n be  a  r e c ove r y on a n

uni ns ur e d mot or i s t  pol i c y,  i t  mus t  be  e s t a bl i s he d t ha t  t he

de f e nda nt  s ought  t o  be  c ha r ge d wa s  uni ns ur e d a t  t he  t i me  of  t he

a c c i de nt .   I t  ne e d not  be  e s t a bl i s he d t ha t  t he  ne gl i ge nc e  of  t he

uni ns ur e d mot or i s t  wa s  t he  c a us e ,  but  onl y a  c a us e  of  da ma ge s .   The

bur de n of  e s t a bl i s hi ng t he s e  f a c t s  r e s t s  wi t h t he  pl a i nt i f f  a t

t r i a l .  On mot i on f or  s umma r y j udgme nt ,  howe ve r ,  t he  bur de n of
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e s t a bl i s hi ng t ha t  t he r e  i s  no ge nui ne  i s s ue  of  ma t e r i a l  f a c t

r e ga r di ng whe t he r  t he  de f e nda nt  wa s  uni ns ur e d i s  upon t he  mova nt .

Se e  Byr d v.  Ha l l ,  847 S. W. 2d 208 ( Te nn.  1993) .   The  que s t i on of

whe t he r  or  not  J ohn Doe  wa s  uni ns ur e d wa s  not  a ddr e s s e d i n  t he

a ppe l l e e ' s  mot i on f or  s umma r y j udgme nt  nor  wa s  a ny e vi de nc e

pr of f e r e d t o  de mons t r a t e  t ha t  J ohn Doe  wa s  not  uni ns ur e d.

The r e f or e ,  a s  t o  t he  mot i on f or  s umma r y j udgme nt ,  Pe nn Na t i ona l  ha s

f a i l e d t o me e t  i t s  bur de n of  s howi ng t ha t  i t  i s  e nt i t l e d  t o

j udgme nt  a s  a  ma t t e r  of  l a w.  

The  a ppe l l a nt  ha s  pr e s e nt e d a not he r  i s s ue  c ha l l e ngi ng t he

c our t ' s  j udgme nt  i n  f a i l i ng t o  s t r i ke  a f f i r ma t i ve  de f e ns e s  of  t he

a ppe l l e e  or  i n t he  a l t e r na t i ve  f or  s umma r y j udgme nt .   The  mot i on t o

s t r i ke  or  f or  s umma r y j udgme nt  a s  t o  t he  a f f i r ma t i ve  de f e ns e s

r e s ul t e d f r om t he  a c t i on of  t he  c our t  i n  a l l owi ng t he  de f e nda nt  t o

a me nd i t s  a ns we r .   Rul e  15. 01,  T. R. C. P. ,  pr ovi de s  i nt e r  a l i a  t ha t

a  pa r t y  ma y a me nd pl e a di ngs  by l e a ve  of  c our t  whi c h s ha l l  be  f r e e l y

gi ve n whe n j us t i c e  s o r e qui r e s .   I n  t hi s  c a s e ,  t he  de f e nda nt  f i l e d

a  mot i on f or  pe r mi s s i on t o  f i l e  a n a me nde d a ns we r .   The  mot i on wa s

a l l owe d a nd t he  a me nde d a ns we r  wa s  f i l e d.  The  r ul e  a l l owi ng

a me ndme nt  of  pl e a di ngs  i s  t o  be  l i be r a l l y  c ons t r ue d.  Se e  Wa l de n v.

Wyl i e ,  645 S. W. 2d 247 ( Te nn.  App.  1982) ;  De r r ybe r r y v.  Le df or d,  506

S. W. 2d 152 ( Te nn.  App.  1973) .  The  t r i a l  c our t ' s  di s c r e t i on i n

a l l owi ng a me ndme nt s  a t  a ny s t a ge  of  t he  pr oc e e di ngs  s houl d not  be

di s t ur be d unl e s s  i t  a ppe a r s  t ha t  s uc h di s c r e t i on wa s  a bus e d.  Se e
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Me r r i ma n v.  Smi t h,  599 S. W. 2d 548 ( Te nn.  App.  1980) ;  Mc Ki nne y v.

Educ a t or  & Exe c ut i ve  I ns ur e r s ,  I nc . ,  569 S. W. 2d 829 ( Te nn.  App.

1978) ;  De r r ybe r r y v.  Le df or d,  s upr a .   We  f i nd no a bus e  of  di s c r e -

t i on by t he  t r i a l  c our t .   We  f i nd no me r i t  i n  t he  a ppe l l a nt ' s

s e c ond i s s ue .

The  a ppe l l e e  ha s  a s ke d us  t o  f i nd t ha t  t hi s  i s  a  f r i vol ous

a ppe a l  a nd t o  i mpos e  s a nc t i ons  upon t he  a ppe l l a nt .   I n  vi e w of  t he

di s pos i t i on of  t hi s  c a s e ,  t hi s  r e que s t  i s  de ni e d.

The  a ppe l l a nt  f i l e d a  mot i on f or  pe r mi s s i on t o  s uppl e me nt  t he

r e c or d i n  t hi s  c a s e  by f i l i ng t he  de pos i t i ons  of  Va l or i e  Fi ne  Cox

a nd J ohn Ma r s ha l l  t a ke n Apr i l  14,  1992,  a nd Se pt e mbe r  27,  1991,

r e s pe c t i ve l y.   The  c our t  ha s  pr e vi ous l y e nt e r e d a n or de r  r e s e r vi ng

t he  r e s ol ut i on of  t he  mot i on unt i l  t he  c a s e  wa s  s ubmi t t e d f or

di s pos i t i on.   Si nc e ,  i n  our  opi ni on,  t he  de pos i t i ons  a r e  unne c e s -

s a r y t o  t he  di s pos i t i on of  t hi s  c a s e ,  t he  mot i on i s  de ni e d.

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  i n  gr a nt i ng

a ppe l l e e ' s  mot i on f or  s umma r y j udgme nt .   Thi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  ot he r  a nd f ur t he r  a c t i on c ons i s t e nt  wi t h t hi s

opi ni on.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .

                               ________________________________
                               Don T.  Mc Mur r a y,  J .
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CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

VALORI E FI NE COX,  I ndi vi dua l l y   ) HAMI LTON CI RCUI T
a nd a s  Mot he r  a nd Ne xt  of  Ki n   ) C. A.  NO.  03A01- 9510- CV- 00335
of  We s l e y Di l l on Gr a nt ,  a  Mi nor  )
Chi l d,  De c e a s e d ,                 )
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  SAMUEL H.  PAYNE
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
NEWAY- LOVE DI STRI BUTORS,  I NC. ,   ) REVERSED AND REMANDED
J OHN K.  MARSHALL a nd J OHN DOE,   )
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d  upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  i n  gr a nt i ng

a ppe l l e e ' s  mot i on f or  s umma r y j udgme nt .   Thi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  ot he r  a nd f ur t he r  a c t i on c ons i s t e nt  wi t h t hi s

opi ni on.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .
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                                PER CURI AM


