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Thi s  a ppe a l  a r i s e s  f r om a  di vor c e  c a s e .   Al l  i s s ue s  we r e

s t i pul a t e d e xc e pt  t he  i s s ue  of  a ppe l l a nt ' s  r i ght  of  vi s i t a t i on wi t h

t he  pa r t i e s '  mi nor  c hi l d.   The  t r i a l  c our t  gr a nt e d r e s t r i c t e d

vi s i t a t i on pr i vi l e ge s  t o  t he  a ppe l l a nt .   We  r e ve r s e  t he  j udgme nt  of

t he  t r i a l  c our t  a nd r e ma nd t he  c a s e  f or  a  f ur t he r  he a r i ng.

The  a ppe l l a nt  c ha l l e nge s  t he  t r i a l  c our t ' s  j udgme nt  i n

r e s t r i c t i ng t he  e vi de nc e  whi c h s he  wa s  a l l owe d t o  pr e s e nt  i n  t he

t r i a l  of  he r  c a s e .

We  be l i e ve  t ha t  t he  c a s e  mus t  be  r e ve r s e d f or  t wo r e a s ons .

Fi r s t l y,  t he  c our t  he a r d onl y t he  t e s t i mony of  t he  pa r t i e s  a nd

de ni e d t he  a ppe l l a nt ,  ove r  t he  obj e c t i ons  of  he r  a t t or ne y,  a n

oppor t uni t y  t o  pr e s e nt  t he  t e s t i mony of  ot he r  wi t ne s s e s  whi c h we r e

pr e s e nt  t o t e s t i f y  i n t he  c a s e .    Whi l e  t he r e  wa s  no of f e r  of

pr oof ,  we  f e e l  t ha t ,  unde r  t he  c i r c ums t a nc e s  of  t he  c a s e ,  whe r e  t he

t r i a l  c our t  de c l i ne d  t o  he a r  a ny pr oof  ot he r  t ha n t ha t  of  t he

pa r t i e s ,  no of f e r  of  pr oof  i s  ne c e s s a r y.   I t  i s  e vi de nt  f r om

c omme nt s  of  c ouns e l  t ha t  t he  t e s t i mony of  t he  wi t ne s s e s  ha d a

di r e c t  be a r i ng on t he  i s s ue  be f or e  t he  c our t .   We  f e e l ,  t he r e f or e ,

t ha t  t he  s ubs t a nc e  of  t he  e vi de nc e  wa s  a ppa r e nt  f r om t he  c ont e xt .

Se e  Rul e  103,  pa r a gr a phs  ( a ) ( 2)  a nd ( d) ,  Te nne s s e e  Rul e s  of

Evi de nc e .
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Se c ondl y,  t he  j udgme nt  f r om whi c h t hi s  a ppe a l  i s  t a ke n i s  not

a  f i na l  j udgme nt  f r om whi c h a n a ppe a l  a s  of  r i ght  l i e s .   Se e  Rul e

54. 02,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  a nd Rul e  3,  Te nne s s e e

Rul e s  of  Ci vi l  Pr oc e dur e .   The  c our t ' s  f i na l  de c r e e  s pe c i f i c a l l y

pr ovi de d t ha t  " [ a ] l l  a ddi t i ona l  vi s i t a t i on pr e vi ous l y a gr e e d t o  by

t he  pa r t i e s  i s  s us pe nde d pe ndi ng bot h pa r t i e s  a t t e ndi ng pa r e nt i ng

c l a s s e s  a nd a  f ur t he r  r e vi e w be f or e  t he  c our t  . . .  . "   Obvi ous l y,  a n

i nt e r l oc ut or y a ppe a l  unde r  e i t he r  t he  pr ovi s i ons  of  Rul e  9  or  10 of

t he  Te nne s s e e  Rul e s  of  a ppe l l a t e  pr oc e dur e  woul d be  t he  a ppr opr i a t e

ve hi c l e  t o  br i ng t hi s  a c t i on be f or e  t hi s  c our t  f or  r e vi e w.

The  j udgme nt  of  t he  t r i a l  c our t  i s  r e ve r s e d a nd  t he  c a s e  i s

r e ma nde d t o t he  t r i a l  c our t  f or  a  f ul l  he a r i ng of  a l l  r e l e va nt  a nd

ma t e r i a l  e vi de nc e .   I n  s o doi ng,  we  ne i t he r  e xpr e s s  a n opi ni on on

a ny i s s ue  r e l a t i ng t o  t he  me r i t s  of  t he  c a s e  nor  do we  i nt e nd f or

t hi s  opi ni on t o  r e s t r i c t  i n  a ny wa y t he  d i s c r e t i on of  t he  t r i a l

c our t  i n r e f us i ng t o l i mi t  c umul a t i ve  t e s t i mony.

The  vi s i t a t i on pr i vi l e ge s  s e t  by t he  c our t  s ha l l  r e ma i n i n

f ul l  f or c e  a nd e f f e c t  pe ndi ng a  f ul l  he a r i ng.

I n our  di s c r e t i on c os t s  of  t hi s  a ppe a l  a r e  t a xe d e qua l l y  t o

t he  a ppe l l a nt  a nd a ppe l l e e .

______________________________
                                   Don T.  Mc Mur r a y,  J .
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CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

_______________________________
Cl i f f or d E.  Sa nde r s ,  Sr .  J .



I N THE COURT OF APPEALS

J OHN WAYNE BALDWI N,              ) J EFFERSON CI RCUI T
                                ) C. A.  NO.  03A01- 9505- CV- 00322
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
vs .                              ) HON.  REX HENRY OGLE
                                ) J UDGE
                                )
                                )
                                )
                                )
SHERRY DARLENE BALDWI N,          ) REVERSED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  J e f f e r s on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i s  r e ve r s e d a nd t he  c a s e  i s

r e ma nde d t o t he  t r i a l  c our t  f or  a  f ul l  he a r i ng of  a l l  r e l e va nt  a nd

ma t e r i a l  e vi de nc e .   I n  s o doi ng,  we  ne i t he r  e xpr e s s  a n opi ni on on

a ny i s s ue  r e l a t i ng t o  t he  me r i t s  of  t he  c a s e  nor  do we  i nt e nd f or

t hi s  opi ni on t o  r e s t r i c t  i n  a ny wa y t he  d i s c r e t i on of  t he  t r i a l

c our t  i n r e f us i ng t o l i mi t  c umul a t i ve  t e s t i mony.

The  vi s i t a t i on pr i vi l e ge s  s e t  by t he  c our t  s ha l l  r e ma i n i n

f ul l  f or c e  a nd e f f e c t  pe ndi ng a  f ul l  he a r i ng.
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I n our  di s c r e t i on c os t s  of  t hi s  a ppe a l  a r e  t a xe d e qua l l y  t o

t he  a ppe l l a nt  a nd a ppe l l e e .

                                PER CURI AM


