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The pivotal issue on this appeal is, where a check
is drawn in the State of Kentucky on a Kentucky bank, payable
to a resident of Tennessee, mailed in Kentucky to the payee's
resi dence and received by himin Tennessee, which check was
di shonored and suit was filed in Tennessee, was the Kentucky
statute of limtations controlling in the case? W hold it

was not, and affirm



In the 1970's the Plaintiff-Appellee, Caswell O
Wal ker (Cas Wal ker) a resident of Knoxville, and Gen R
Freeman, d/b/a Freeman Construction Conpany, becane joint
owners of two commercial buildings |ocated in a shopping
center in Cunberland, Kentucky. M. Freeman was a resident of
Cunber | and, Kentucky, and he and M. WAl ker entered into an
oral agreenent that M. Freeman would collect the rents on the
bui | di ngs, out of which he would pay the nortgage paynents,
t axes, insurance, and mai ntenance on the buildings and receive

10% of the rents for his services.

About 1985 M. Walker's health failed and he was
placed in a nursing hone. In 1996 his wife, Virginia Wl ker,
and two grandsons, Robert Gaylor and Robin Gayl or, were given
a durabl e power of attorney for M. Walker. |t appears that
at this tinme M. Ralph E. Harwell, who |ater becane co-
conservator with Ms. Wal ker for M. Wil ker, was attorney for

t he Val ker famly.

I n August, 1986, M. Freeman persuaded Ms. Wl ker
to sell himher and M. Wal ker's interest in the Kentucky
property for $110,000. He gave Ms. Wal ker a check for $5,000
and the bal ance of the purchase price was to be paid at the
rate of $5,000 per nonth. Shortly thereafter, Ms. Wl ker
told M. Harwell she had received the check but did not tel
hi m she had executed a deed to M. Freeman. M. Harwell

advi sed Ms. Wil ker not to cash the check.

On Septenber 23, 1986, M. Freeman drew a check on
The CGuaranty Deposit Bank of Cunberl and, Kentucky, payable to
t he order of Cas Wl ker, for $21,975.36 and nailed it to M.
and Ms. Wl kers' residence in Knoxville. On the face of the
check it was showmn M. Freeman owed M. WAl ker $29, 242. 27 as

his portion of rents collected by M. Freenan and deducti ons



of $2,168.91 for bank interest paid by M. Freeman and $5, 000
for the check M. Freeman had given Ms. Wal ker on 8/ 20/ 86.
Soon after sending the check to Ms. Wal ker, M. Freenman went
to Ms. Wal ker's house in Knoxville and took his records to
verify the accounting. Wile he was there, Ms. Wl ker called
M. Harwell to tell himabout the figures M. Freeman was
exhibiting. M. Harwell asked Ms. Walker to have M. Freenan
conme to his office, which she did, and M. Freeman went to
M. Harwell's office. M. Harwell asked M. Freeman not to
negotiate with Ms. Wal ker to purchase the property because
she was elderly and in poor health and, besides, she had no

authority to sell the property.

After M. Freenman's conversation with M. Harwell,
he talked to his attorney in Kentucky about his purchase of
the property fromMs. Walker. His attorney, M. Geen, also
advi sed him Ms. Wal ker did not have authority to sell the
property. After this conversation with his attorney, M.
Freeman called Ms. Wal ker and requested that she not cash
either the $5,000 check he had given her on August 20 or the
$21, 973. 36 check, payable to Cas Wl ker dated Septenber 23,
1986. M. Freenman al so placed a "stop paynent order"™ on both
of the checks with the bank upon which they were drawn.

Al t hough M. Harwell was aware M's. \Wal ker had received the
check dated Septenber 23, 1986, he was not inforned of M.

Freeman’ s asking her not to cash it. He assuned she had.

In February, 1988, M. Harwell and Ms. Wl ker were
appoi nted co-conservators of M. Wil ker and in March, M.
Harwel | negotiated a sale of the Kentucky property to M.
Freeman for $145, 000.

Ms. Wal ker died in Novenber, 1990. After her death
it was discovered that the check, dated Septenber 23, 1986,

for $21,973.36, drawn by M. Freeman payable to M. Wl ker



was in Ms. Wal ker’s purse at the hospital and had never been
cashed. The check was turned over to M. Harwell as M.

Wal ker’s conservator. He presented the check for paynent but
it was di shonored because it was nore than six nonths old. On
February 18, 1991, M. Harwell wote M. Freeman asking himto
either replace the check or authorize the check to be
deposited and paid. M. Freeman refused, and that

precipitated this litigation.

Plaintiff filed suit asking for judgnent in the

anount of the check, plus pre-judgnent interest.

For answer, M. Freeman nade a speci al appearance
and pursuant to TRCP Rule 12.02 filed a notion to di sm ss,
all eging the court had no subject matter or personal
jurisdiction. He submtted an affidavit which avowed that he
mai l ed the $21,973.36 check to M. Wal ker. The check was to
be held by M. Walker until it was determ ned what credits

were due to M. Freeman

He averred all transactions took place in Kentucky
and swore he delivered all his account records to Ms. Wl ker
and Ral ph Harwell for review in 1988. He requested the
account records be returned so he could show no anmount was
owed due to the credits to which he was entitled. He also
cl aimed the purchase of the property settled all accounts

between them The chancell or denied the notion to di sm ss.

On Novenber 1, 1994, M. Freenman filed a notion to
amend his answer of Cctober, 1994, to set forth an affirmative
defense of the applicable Kentucky five-year statute of
[imtations in Ky. Rev. Stat. Ann. 8§ 413.120(7)(Bal dw n 1992).
Over Plaintiff's objection, the chancellor granted Defendant's

moti on to anend.



Def endant then filed a notion for summary judgnent
on the grounds the check was delivered in Kentucky and under
the applicable Conflicts of Laws Rules, Kentucky law and its
five-year statute of |limtations should apply and Plaintiff-
Appel lee's claimwas tinme barred. The chancellor denied the

nmoti on.

Upon the hearing of the case, the chancell or
resolved all issues against the Defendant and awarded judgnent

for the Plaintiff of $21,973.36 plus pre-judgnent interest.

The Def endant has appeal ed, presenting a single
issue for review "Did the court error in holding Plaintiff's

claimwas not barred by the Kentucky statute of limtations?"



We hold the court did not err, and affirmfor the

reasons hereafter stated.

The Def endant - Appel | ant argues the Kentucky five-
year statute of limtations should be applicable in |ieu of
our Suprene Court in Hataway v. MKinley, 830 S.W2d 53 (Tenn.
1992). In support of this argunent, he states: “The
Tennessee Suprene Court has recently endorsed the views of the
Rest at enent (Second of Conflict of Laws. See Hataway, et al
v. MKinley, 830 S.W2d 53, 57-58 (Tenn. 1992) (adopting the
‘nmost significant relationship approach of Restatenent
(Second) of Conflict of Laws for determining conflicts
guestions in tort cases and applying said approach to al
cases in Tennessee tried or retried after date of opinion and
to all cases on appeal in which conflicts of |aw issue was

raised on tinely basis).”

This is a msleading statenent as to the hol di ng of
the court in Hataway. Hataway involved a wongful death case
resulting froma scuba diving acci dent which occurred in the
State of Arkansas. The parties were all lifelong residents of
Tennessee. Suit was filed in Tennessee. The trial court

charged the jury on the doctrine of lex loci delicti, which

had been the rule in Tennessee in tort cases for nore than 100
years. The issue on appeal was whether or not Tennessee
shoul d depart fromthe rule in tort cases as nmany other states
had. The court did nodify the rule as to tort cases only. In
so doing, the court, as pertinent, said: “[We adopt the
"nost significant relationship" approach of 88 6, 145, 146,

and 175 of the Restatenent (Second) of Conflict of Laws




(1971)...." In Hataway the court did not address or endorse
or even refer to Restatenent (Second) Conflict of Laws § 214.
We have been cited to no cases in this jurisdiction, nor have
we found any, adopting Restatenment (Second) of Conflict of

Laws in connection with commercial transacti ons.

The Restatenent (Second) Conflict of Laws, 8§ 214

states, in pertinent part, as foll ows:

(1) The obligations of the maker of a note and of
the acceptor of a draft are determ ned, except as
stated in 88216-217, by the local |law of the state
designated in the instrunment as the place of paynent.

(2) I'n the absence of a designated place of
paynment, the obligations of a maker or acceptor are
det erm ned, except as stated in 88216-217, by the
| ocal law of the state where he delivered the
instrument. That state is presunptively the state
where the instrument is dated, if such a state is
i ndi cated, and, in the absence of notice to the
contrary on the instrunent, this presunption is
conclusive with respect to a holder in due course.

Wil e the Restatenent says the state | aw which
shoul d prevail is presumably the one where the check is dated,
under Tennessee |law, delivery did not in fact take place until
the Plaintiff-Appellee received the check in Tennessee. The
foll owi ng provisions of the Tenn. Code Ann. 8§ 47-1-201 are

applicable to the natter before us:

Tenn. Code Ann. 8 47-1-201 General definitions.

Subj ect to additional definitions contained in
chapters 2-9 of this title which are applicable to
specific chapters or parts thereof, and unless the
context otherwi se requires, in chapters 1-9 of this
title:

* * *

(14) "Delivery" with respect to instrunments,
docunents of title, chattel paper, or certificated
securities neans voluntary transfer of possession;

Tenn. Code Ann. 8§ 47-3-202(1) defines negotiation as
"the transfer of an instrument in such formthat the
transferee beconmes a holder." Under 8§ 47-1-201(20) a hol der
i ncludes one in possession of an instrunment issued to him
Under Tenn. Code Ann. 8§ 47-3-201(1) a “transfer of an
instrunment vests in the transferee such rights as the

transferor has therein. . ..” In order to transfer possession
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there nust be a transfer of title or negotiation. Tenn. Code
Ann. 8 47-3-202(1) defines “Negotiation” as the “transfer of
an instrument in such formthat the transferee beconmes a
holder. If the instrument is payable to order it is

negoti ated by delivery with any necessary endorsenent; if
payable to bearer it is negotiated by delivery.” Ther ef or e,
under the applicable law, delivery occurred in Knoxville,

where the check was received.

Appel I ant al so argues that the Uniform Comerci al
Code 8 47-3-503 requires the presentnent of the check be
timely. Therefore, since the presentnment of the check was not
made until February 18, 1991, it was untinely and,
accordingly, Appellant is discharge fromany duty to pay. W
cannot agree. Under Tenn. Code Ann. 8§ 47-3-511, a delay in the
presentnent is excused when the party is without notice it is
due or when the delay is caused by circunstances beyond his
control and he exercises reasonable diligence after the cause

of the delay ceases to operate.

The Defendant testified he requested the check be

held by M. Wil ker and not cashed until he confirned what
credits were due him He never, however, presented any

evi dence of any additional credits due him Al so, Defendant
testified that shortly after he nailed the $21,973. 36 check
dat ed Septenber 23, 1986, he called Ms. Wl ker and requested
her not to cash the check or the $5,000 check which he had

gi ven her on August 20. He further testified he placed stop

paynent orders on both of the checks.

There is al so anot her conpelling reason why this
court cannot reverse the trial court even if the chancell or
was wong in her determ nation that the Tennessee statute of
l[imtations rather than the Kentucky statute was applicable.

The statute of limtations had not run under either of the



statutes. The applicable Tennessee statute is Tenn. Code Ann.
§ 47-3-122(3). It provides: “A cause of action against a
drawer of a draft or an endorser of any instrument accrues
upon demand foll ow ng di shonor of the instrunment. Notice of

di shonor is a denmand.” The Kentucky statute is Ky. Ann. St. 8§
355. 3-122(3), which provides: “A cause of action against a
drawer of a draft or an indorser of any instrument accrues
upon demand foll ow ng di shonor of the instrunment. Notice of
di shonor is a demand.” Although the check here in issue was
drawn Sept enber 23, 1986, dishonor and demand of paynent did
not occur until February 1991. Suit was filed in Septenber,

1992.

It is a well established rule in this jurisdiction a
trial court will not be reversed where the correct result has
been reached, though predicated on an erroneous reason. See

Perl berg v. Jahn, 773 S.W2d 925 (Tenn. App. 1989).

The Appellee, in his brief, presented the issue for
revi ew of whether or not the trial court erred in permtting
t he Defendant to amend his pleadings to plead the Kentucky

statute of limtations.

In view of our holding on Appellant’s issue, the

Appel l ee’s issue is pretermtted.

The decree of the chancellor is affirned. The cost
of this appeal is taxed to the Appellant and the case is
remanded to the trial court for any further necessary

pr oceedi ngs.

Clifford E. Sanders, Sr. J.
CONCUR:



Her schel P. Franks,

J.

Don T. McMirray, J.
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