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I n t hi s  s a l e s  t a x c a s e ,  Nuc l e a r  Fue l  Se r vi c e s ,  I nc .

( NFS) ,  s e e ks  a  r e f und of  t a xe s  pa i d by i t  f or  t he  t a x ye a r s  1989,

1990,  a nd pa r t  of  1991.   NFS c ont e nds  t ha t  i t s  pur c ha s e s  of

c e r t a i n  de c ommi s s i oni ng a nd vol ume  r e duc t i on e qui pme nt  a r e  e xe mpt

f r om s a l e s  t a x.   NFS c l a i ms  t he  e qui pme nt  i s  " i ndus t r i a l

ma c hi ne r y, "  a nd t hus  e xe mpt  f r om s a l e s  a nd us e  t a x unde r  T. C. A.  §

67- 6- 206( a ) .   The  t r i a l  c our t  gr a nt e d NFS s umma r y j udgme nt ,  a nd

t he  Commi s s i one r  of  Re ve nue  ( Commi s s i one r )  a ppe a l e d.   The  onl y

que s t i on on a ppe a l  i s  whe t he r  t he  e qui pme nt  a t  i s s ue  f a l l s  wi t hi n

t he  s t a t ut or y de f i ni t i on of  " i ndus t r i a l  ma c hi ne r y. "   We  hol d i t

doe s  not .

I

NFS ma nuf a c t ur e s  a nd s e l l s  nuc l e a r  f ue l .   Be t we e n 1965

a nd 1972,  NFS ut i l i z e d i t s  pl ut oni um f a c i l i t y i n Er wi n,

Te nne s s e e ,  t o  ma nuf a c t ur e  pl ut oni um pe l l e t s  f or  f ue l  r ods  i n

nuc l e a r  r e a c t or s .   I n  1972,  NFS' s  c ont r a c t  t o  s uppl y nuc l e a r  f ue l

e xpi r e d a nd NFS c ons e que nt l y  c e a s e d pr oduc t i on of  t he  pe l l e t s .  

As  a n a nt i c i pa t e d c ons e que nc e  of  t he  ma nuf a c t ur i ng

pr oc e s s ,  t he  e qui pme nt  a nd f a c i l i t i e s  us e d by NFS t o pr oduc e  t he

f ue l  pe l l e t s  be c a me  c ont a mi na t e d wi t h t oxi c  r a di oa c t i vi t y .   I n

t he  l a t e  1980' s ,  NFS be ga n pur c ha s i ng t he  de c ommi s s i oni ng a nd

vol ume  r e duc t i on e qui pme nt  ( " DVR e qui pme nt " )  a t  i s s ue  i n  t hi s

c a s e .   I t  d i d  not  pa y s a l e s  t a x on t hos e  pur c ha s e s .   NFS us e d t he

DVR e qui pme nt  i n a  dua l  c a pa c i t y.   I ni t i a l l y,  i t  u s e d i t  t o
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" d e c ommi s s i on"  t he  c ont a mi na t e d ma t e r i a l s  by me a s ur i ng t he i r

l e ve l  of  r a di oa c t i vi t y  a nd by s pr a yi ng t he m wi t h a  hi gh- pr e s s ur e

wa t e r  j e t  i n  a n a t t e mpt  t o  de c ont a mi na t e  t he m a s  muc h a s

pos s i bl e .   The n,  a f t e r  l owe r i ng t he  c ont a mi na t i on l e ve l ,  NFS us e d

a not he r  pi e c e  of  DVR e qui pme nt ,  c a l l e d a  s he a r  ba l e r ,  t o  c ut  t he

ma t e r i a l s  i nt o pi e c e s  a nd c ompr e s s  t he m i nt o s i xt e e n- i nc h c ube s

s o a s  t o  mi ni mi z e  t he i r  vol ume  f or  bur i a l .   The  DVR e qui pme nt  wa s

pur c ha s e d i n  a c c or da nc e  wi t h NFS' s  de c ont a mi na t i on a nd

de c ommi s s i oni ng pl a n,  t he  e xi s t e nc e  of  whi c h wa s  e s s e nt i a l  t o  t he

r e ne wa l  of  t he  ope r a t i ng l i c e ns e  i s s ue d t o  NFS by t he  f e de r a l

Nuc l e a r  Re gul a t or y Commi s s i on ( NRC) .

I n 1992,  t he  Commi s s i one r  c onduc t e d a n a udi t  of  NFS,

whi c h r e s ul t e d i n  a  t a x de f i c i e nc y a s s e s s me nt  of  $123, 791,

r e pr e s e nt i ng t he  t a x l i a bi l i t y  on t he  DVR e qui pme nt  pur c ha s e s

pl us  i nt e r e s t .   NFS pa i d t he  t a x a nd i nt e r e s t  on J une  18,  1992,

a nd t he n f i l e d s ui t  t o  r e c ove r  i t s  pa yme nt ,  c ont e ndi ng

e nt i t l e me nt  t o  t he  " i ndus t r i a l  ma c hi ne r y"  e xe mpt i on of  T. C. A.  §

67- 6- 206( a ) .

I I

The  ma t e r i a l  f a c t s  i n  t hi s  c a s e  a r e  not  di s put e d.   The

onl y que s t i on on a ppe a l  i s  one  of  l a w,  a nd t he r e f or e  we  r e vi e w

t he  t r i a l  c our t ' s  de c i s i on de  nov o ,  wi t h  no pr e s umpt i on of

c or r e c t ne s s .   Pr e s l e y  v .  Be nne t t ,  860 S. W. 2d 857,  859- 60 ( Te nn.

1993) .
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Bot h of  t he  s t a t ut e s  a t  i s s ue ,  §  67- 6- 102( 12)  a nd § 67-

6- 206( a ) ,  a r e  t a x e xe mpt i on s t a t ut e s  a nd a s  s uc h " mus t  be

c ons t r ue d s t r i c t l y  a ga i ns t  t he  t a xpa ye r  wi t h t he  t a xpa ye r  be a r i ng

t he  bur de n of  pr ovi ng e nt i t l e me nt  t o  t he  e xe mpt i on. "   Je r s e y

Mi ni e r e  Zi nc  Co.  v .  Jac ks on,  774 S. W. 2d 928,  930 ( Te nn.  1989) ,

She ar i n v .  Woods ,  597 S. W. 2d 895,  896 ( Te nn.  1980) .  

Spe c i f i c a l l y ,  NFS " ha s  t he  bur de n of  e s t a bl i s hi ng t ha t  [ i t s ]

e qui pme nt  or  ma c hi ne r y me e t s  t he  r e qui r e me nt s  of  t he  s t a t ut or y

de f i ni t i on. "   She ar i n,  597 S. W. 2d a t  896.   As  t he  Supr e me  Cour t

s t a t e d i n Woods  v .  Ge ne r al  Oi l s ,  I nc . ,  558 S. W. 2d 433,  435 ( Te nn.

1977) ,

i n  a  s ui t  a ga i ns t  t he  s t a t e  by a  t a xpa ye r
c l a i mi ng a n e xe mpt i on f r om t a xa t i on t he
bur de n i s  on t he  t a xpa ye r  t o  e s t a bl i s h hi s
e xe mpt i on;  e ve r y pr e s umpt i on i s  a ga i ns t  i t
a nd a  we l l - f ounde d doubt  i s  f a t a l  t o  t he
c l a i m.

I I I

The  e xe mpt i on t o  whi c h NFS c l a i ms  e nt i t l e me nt  i s  f ound

a t  T. C. A.  §  67- 6- 206( a ) ,  whi c h s t a t e s  t ha t  " [ a ] f t e r  J une  30,

1983,  no t a x i s  due  wi t h r e s pe c t  t o  i ndus t r i a l  ma c hi ne r y. "  

" I ndus t r i a l  ma c hi ne r y"  i s  de f i ne d e xt e ns i ve l y a t  T. C. A.  §  67- 6-

102( 12) .   Subs e c t i on ( A)  of  t ha t  s e c t i on r e a ds ,  i n  r e l e va nt  pa r t ,

a s  f ol l ows :

" I ndus t r i a l  ma c hi ne r y"  me a ns :  
( A)  Ma c hi ne r y,  a ppa r a t us  a nd e qui pme nt .  .  .  
.  . whi c h i s  ne c e s s a r y t o ,  a nd pr i ma r i l y  f or
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t he  f a br i c a t i on or  pr oc e s s i ng of  t a ngi bl e
pe r s ona l  pr ope r t y f or  r e s a l e  a nd c ons umpt i on
of f  t he  pr e mi s e s ,  or  pol l ut i on c ont r ol
f a c i l i t i e s  pr i ma r i l y us e d f or  a i r  pol l ut i on
c ont r ol  or  wa t e r  pol l ut i on c ont r ol ,  whe r e  t he
us e  of  s uc h ma c hi ne r y,  e qui pme nt  or
f a c i l i t i e s  i s  by one  who e nga ge s  i n  s uc h
f a br i c a t i on or  pr oc e s s i ng a s  one ' s  pr i nc i pa l
bus i ne s s .  .  .  

The  de f i ni t i on i s  f ur t he r  r e f i ne d a t  s ubs e c t i on ( F)  of  T. C. A.  §

67- 6- 102( 12) :

Suc h i ndus t r i a l  ma c hi ne r y ne c e s s a r y t o  a nd
pr i ma r i l y  f or  t he  f a br i c a t i on or  pr oc e s s i ng
of  t a ngi bl e  pe r s ona l  pr ope r t y f or  r e s a l e  a nd
c ons umpt i on of f  t he  pr e mi s e s  or  us e d
pr i ma r i l y  f or  t he  c ont r ol  of  a i r  pol l ut i on or
wa t e r  pol l ut i on doe s  not  i nc l ude  mac hi ne r y ,
appar at us  and e qui pme nt  us e d pr i or  t o  or
af t e r  e qui pme nt  e x e mpt e d by  s ubdi v i s i on
( 12) ( D) ( i i ) .  .  .  

( Empha s i s  a dde d) .   Subdi vi s i on ( 12) ( D) ( i i )  pr ovi de s :

Suc h i ndus t r i a l  ma c hi ne r y ne c e s s a r y t o  a nd
pr i ma r i l y  f or  t he  f a br i c a t i on a nd pr oc e s s i ng
of  t a ngi bl e  pe r s ona l  pr ope r t y f or  r e s a l e  or
us e d pr i ma r i l y  f or  t he  c ont r ol  of  a i r
pol l ut i on or  wa t e r  pol l ut i on i nc l ude s ,  but  i s
not  l i mi t e d t o:

*    *     *

Equi pme nt  us e d i n  t r a ns por t i ng r a w ma t e r i a l s
f r om s t or a ge  t o  t he  ma nuf a c t ur i ng pr oc e s s ,
a nd t r a ns por t i ng f i ni s he d goods  f r om t he  e nd
of  t he  ma nuf a c t ur i ng pr oc e s s  t o  s t or a ge ;
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T. C. A.  §  6 7- 6- 10 2( 12 ) ( F) .

2
T. C. A.  §  6 7 - 6 - 1 0 2 ( 1 2 ) ( D) ( i i ) .   Mu c h  o f  t h e  p a r t i e s '  b r i e f s  i s  d e v o t e d

t o  p r e s e n t i n g  o p p o s i n g  v i e ws  o n  wh e t h e r  t h e  DVR e q u i p me n t  q u a l i f i e s  a s

" ma c h i n e r y ,  a p p a r a t u s  [ o r ]  e q u i p me n t .  .  . wh i c h  i s  n e c e s s a r y  t o ,  a n d  p r i ma r i l y

f o r  t h e  f a b r i c a t i o n  o r  p r o c e s s i n g  o f  t a n g i b l e  p e r s o n a l  p r o p e r t y .  .  . o r

p o l l u t i o n  c o n t r o l  f a c i l i t i e s  p r i ma r i l y  u s e d  f o r  a i r  p o l l u t i o n  c o n t r o l  o r  wa t e r

p o l l u t i o n  c o n t r o l . "   T. C. A.  §  6 7 - 6 - 1 0 2 ( 1 2 ) ( A) .   An  a n a l y s i s  o f  wh e t h e r  t h e  DVR

e q u i p me n t  f a l l s  wi t h i n  o n e  o r  b o t h  o f  t h o s e  d e f i n i t i o n s  i s  mo o t ,  s i n c e ,  e v e n

a s s u mi n g  a r g u e n d o  t h a t  i t  d o e s ,  i t  s t i l l  mu s t  c o mp o r t  wi t h  t h e  d e f i n i t i o n a l

r e qu i r e me nt  o f  T. C. A.  §  6 7- 6- 10 2( 12 ) ( F) .

3
T. C. A.  §  6 7- 6- 10 2( 12 ) ( F) .

4
T. C. A.  §  6 7 - 6 - 1 0 2 ( 1 2 ) ( D) ( i i ) .

6

Sor t i ng t hr ough t he  de f i ni t i ona l  s e c t i ons ,  t he  c r i t i c a l  i s s ue  i s

whe t he r  t he  DVR e qui pme nt  i s  " e qui pme nt  us e d pr i or  t o  or  a f t e r , " 1

" [ e ] qui pme nt  us e d i n  t r a ns por t i ng r a w ma t e r i a l s  f r om s t or a ge  t o

t he  ma nuf a c t ur i ng pr oc e s s ,  a nd t r a ns por t i ng f i ni s he d goods  f r om

t he  e nd of  t he  ma nuf a c t ur i ng pr oc e s s  t o  s t or a ge . " 2 

NFS a r gue s  t ha t  a  s t r i c t l y l i t e r a l  c ons t r uc t i on of  t he

s t a t ut or y l a ngua ge  i s  i na ppr opr i a t e  a s  l e a di ng t o  a n a bs ur d

r e s ul t .   We  a gr e e .   I f  t he  wor ds  " e qui pme nt  us e d pr i or  t o" 3 a ppl y

t o " e qui pme nt .  .  . us e d i n  t r a ns por t i ng f i ni s he d goods  f r om t he

e nd of  t he  ma nuf a c t ur i ng pr oc e s s  t o  s t or a ge , " 4 t he n no e qui pme nt

us e d be f or e  t he  ve r y e nd of  t he  ma nuf a c t ur i ng pr oc e s s  c oul d be

e xe mpt  a s  " i ndus t r i a l  ma c hi ne r y. "   Conve r s e l y,  i f  " e qui pme nt  us e d

.  .  . a f t e r "  a ppl i e s  t o  " e qui pme nt  us e d i n  t r a ns por t i ng r a w

ma t e r i a l s  f r om s t or a ge  t o  t he  ma nuf a c t ur i ng pr oc e s s , "  t he n no

e xe mpt i on c a n be  c l a i me d f or  e qui pme nt  us e d a f t e r  t he  ve r y s t a r t

of  t he  pr oc e s s ,  a nd t he  whol e  of  s ubs e c t i on ( F)  i s  r e nde r e d

nons e ns i c a l .   Ke e pi ng i n  mi nd t he  Supr e me  Cour t ' s  a dmoni t i on t ha t
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[ t ] he  pr i ma r y r ul e  of  s t a t ut or y c ons t r uc t i on,
mor e  i mpor t a nt  a nd c ompe l l i ng t ha n a l l
ot he r s ,  i s  t ha t  t he  l a w be  r e nde r e d
i nt e l l i gi bl e  a nd a bs ur di t i e s  a voi de d,

Robe r t s  v .  Cahi l l  For ge  & Foundr y  Co. ,  184 S. W. 2d 29,  31 ( Te nn.

1944) ,  we  de c l i ne  a  s t r i c t l y l i t e r a l  c ons t r uc t i on of  t he

s t a t ut or y l a ngua ge .

I n c ons t r ui ng t he s e  pr ovi s i ons  we  a r e  mi ndf ul  of  t he

we l l - s e t t l e d pr i nc i pl e  of  s t a t ut or y c ons t r uc t i on t ha t  

[ i ] n  i nt e r pr e t i ng [ a  s t a t ut e ]  t he  l e gi s l a t i ve
i nt e nt  mus t  be  de t e r mi ne d f r om t he  pl a i n
l a ngua ge  i t  c ont a i ns ,  r e a d i n  t he  c ont e xt  of
t he  e nt i r e  s t a t ut e ,  wi t hout  a ny f or c e d or
s ubt l e  c ons t r uc t i on whi c h woul d e xt e nd or
l i mi t  i t s  me a ni ng.

Nat i onal  Gas  Di s t r i but or s ,  I nc .  v .  St at e ,  804 S. W. 2d 66,  67

( Te nn.  1991) .   I n  our  opi ni on,  t he  mos t  na t ur a l  a nd

nonc ons t r a i ne d r e a di ng of  t he  s t a t ut e ' s  l a ngua ge  s ugge s t s  t ha t

t he  Ge ne r a l  As s e mbl y i nt e nde d t ha t  t he  wor ds  " pr i or  t o"  woul d

modi f y onl y t he  phr a s e  " [ e ] qui pme nt  us e d i n  t r a ns por t i ng r a w

ma t e r i a l s  f r om s t or a ge  t o  t he  ma nuf a c t ur i ng pr oc e s s , "  a nd t ha t

t he  wor d " a f t e r "  woul d modi f y onl y " [ e ] qui pme nt  us e d i n

.  .  .  t r a ns por t i ng f i ni s he d goods  f r om t he  e nd of  t he

ma nuf a c t ur i ng pr oc e s s  t o  s t or a ge . "   The  e f f e c t  of  t hi s

c ons t r uc t i on i s  t ha t  " i ndus t r i a l  ma c hi ne r y"  i nc l ude s  onl y

ma c hi ne r y,  a ppa r a t us  a nd e qui pme nt  us e d dur i ng t he  ma nuf a c t ur i ng

pr oc e s s ,  a nd not  be f or e  r a w ma t e r i a l s  a r e  br ought  i n  t o  s t a r t  t he
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pr oc e s s ,  nor  a f t e r  t he  c ompl e t e d pr oduc t  ha s  be e n s hi ppe d a wa y

f r om t he  ma nuf a c t ur i ng s i t e .   Thi s  i s  t he  i nt e r pr e t a t i on ur ge d by

t he  Commi s s i one r ,  a nd we  t hi nk i t  i s  wha t  t he  l e gi s l a t ur e

i nt e nde d.   

Appl yi ng t hi s  c ons t r uc t i on t o  t he  f a c t s  of  t he  c a s e  a t

ba r ,  i t  i s  a ppa r e nt  t ha t  NFS c a nnot  c l a i m t he  " i ndus t r i a l

ma c hi ne r y"  e xe mpt i on f or  t he  pur c ha s e s  of  t he  DVR e qui pme nt

be c a us e  i t  i s  undi s put e d t ha t  t he  pur c ha s e s  we r e  not  ma de ,  nor

t he  DVR e qui pme nt  us e d,  unt i l  t he  l a t t e r  1980' s .   Thi s  i s

a ppr oxi ma t e l y s i xt e e n ye a r s  a f t e r  t he  ma nuf a c t ur e d pr oduc t s ,  t he

pl ut oni um f ue l  pe l l e t s ,  we r e  l a s t  f i ni s he d a nd de l i ve r e d t o  NFS' s

c us t ome r s .  

NFS a bl y a nd c onvi nc i ngl y a r gue s  t ha t  t he  pur c ha s e  a nd

us e  of  t he  DVR e qui pme nt  i s  a n e s s e nt i a l  a nd i nt e gr a l  e l e me nt  of

t he  ma nuf a c t ur i ng pr oc e s s  i t s e l f ,  be c a us e  i t  c oul d not  ope r a t e

i t s  pl a nt  wi t hout  a  l i c e ns e ,  a nd t he  NRC r e qui r e d a

de c ommi s s i oni ng a nd di s pos a l  pl a n a s  a  c ondi t i on of  t he  l i c e ns e

r e ne wa l ,  whi c h i n  t ur n r e qui r e d t he  DVR e qui pme nt .   Howe ve r ,

unde r  t he  s t a t ut e ,  i t  i s  not  e nough t ha t  t he  e qui pme nt  be  a n

e s s e nt i a l  pa r t  of  t he  ma nuf a c t ur i ng pr oc e s s ;  t he  l e gi s l a t ur e ,  i n

e na c t i ng T. C. A.  §  67- 6- 102( 12) ( F) ,  f ur t he r  i mpos e d a  t e mpor a l

r e qui r e me nt .   Tha t  t e mpor a l  r e qui r e me nt - - t ha t  t he  e qui pme nt  be

us e d dur i ng t he  ma nuf a c t ur i ng pr oc e s s - - wa s  not  me t  by NFS i n t hi s

c a s e .
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For  t he  a f or e me nt i one d r e a s ons ,  t he  j udgme nt  of  t he

t r i a l  c our t  i s  r e ve r s e d,  a nd NFS' s  c ompl a i nt  i s  he r e by di s mi s s e d

a t  i t s  c os t .   Thi s  c a s e  i s  r e ma nde d f or  t he  c ol l e c t i on of  c os t s

be l ow.   Cos t s  on a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  t he  Appe l l e e .

_________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

____________________________
Hous t on M.  Godda r d,  P. J .

____________________________
Don T.  Mc Mur r a y,  J .


