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O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a  di s put e  be t we e n t he  pl a i nt i f f ,  J os e ph Li t t l e  a nd t he

de f e nda nt s ,  Ame r i c a n Na t i ona l  Ba nk a nd Tr us t  Compa ny a nd Ma r l i n

Fi na nc i a l  a nd Le a s i ng Cor por a t i on,  ove r  a  l e a s e  a gr e e me nt .   Ma r l i n

i ns i s t s  t ha t  a s  be t we e n i t  a nd t he  pl a i nt i f f ,  Li t t l e ,  i t  i s

e nt i t l e d t o  t he  r e s i dua l  va l ue  of  t he  e qui pme nt  whi c h wa s  t he

s ubj e c t  of  t he  l e a s e  ( a f t e r  t he  l e a s e  wa s  pa i d i n  f ul l ) .   The

c ha nc e l l or  r e s ol ve d t he  i s s ue s  a ga i ns t  Ma r l i n  a nd t hi s  a ppe a l

r e s ul t e d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

Mr .  Ha r l e e  Gut hr i e ,  a  l ong- t i me  a c qua i nt a nc e  a nd e mpl oye e  of

Mr .  J os e ph Li t t l e ,  wa nt e d t o go i nt o t he  r e s t a ur a nt  bus i ne s s .   Mr .

Gut hr i e  c ont a c t e d Mr .  Ma r l i n  of  Ma r l i n  Fi na nc i a l  a nd Le a s i ng

Cor por a t i on c onc e r ni ng t he  l e a s i ng of  t he  e qui pme nt  ne c e s s a r y t o

ope r a t e  a  r e s t a ur a nt .   I t  a ppe a r s  t ha t  Ma r l i n  Fi na nc i a l  a nd Le a s i ng

Cor por a t i on wa s  i n  t he  l e a s e  br oke r i ng bus i ne s s .



     1
At  t h a t  t i me ,  t h e  b a n k  wa s  Me r c h a n t s  Ba n k .   I n  t h e  me a n t i me ,  t h e  b a n k  h a s

c h a n g e d  h a n d s  a n d  a t  t h e  t i me  o f  t h i s  l a ws u i t ,  Ame r i c a n  Na t i o n a l  Ba n k  & Tr u s t

Co mp a n y  wa s  t h e  c o r r e c t  p a r t y .

     2
Wh i l e  t h e  g u a r a n t y  a g r e e me n t  i s  n o t  i n  t h e  r e c o r d ,  t h e r e  a p p e a r s  t o  b e  n o

d i s p u t e  a s  t o  i t s  e x i s t e n c e .
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Mr .  Ma r l i n ,  i n  t ur n,  c ont a c t e d t he  ba nk t o  a r r a nge  f i na nc i ng

f or  t he  l e a s e . 1 Mr .  Li t t l e  wa s  e xpe r i e nc e d i n  t he  r e s t a ur a nt

bus i ne s s  bot h a s  a  f r a nc hi s e  hol de r ,  owne r  a nd ope r a t or .   Pr i or  t o

a ppr ovi ng t he  t r a ns a c t i on,  t he  ba nk r e qui r e d Mr .  Li t t l e  t o   s i gn a

gua r a nt y i n c onne c t i on wi t h t he  t r a ns a c t i on.   Mr .  Li t t l e  a gr e e d t o

do  s o. 2  The  t r a ns a c t i on wa s  t he r e a f t e r  c ompl e t e d.   Al l  t he

doc ume nt a t i on  of  t he  t r a ns a c t i on r e f l e c t e d t ha t  t he  ba nk wa s  t he

r e c or d owne r  of  a l l  t he  e qui pme nt  l e a s e d t o Mr .  Gut hr i e .   Addi t i on-

a l l y,  a t  c l os i ng,  i t  wa s  t he  ba nk who pa i d a l l  t he  ve ndor s  f r om

whom Mr .  Gut hr i e  s ought  t o  a c qui r e  t he  e qui pme nt .

Af t e r  he  be ga n t he  ope r a t i on of  t he  r e s t a ur a nt ,  Mr .  Gut hr i e

r e c e i ve d i nvoi c e s  f or  t he  l e a s e  pa yme nt s .   The  i nvoi c e s  r e qui r e d

hi m t o r e mi t  t o t he  ba nk,  but  t o  c ont a c t  Ma r l i n  s houl d he  ha ve  a ny

que s t i ons .  Mr .  Gut hr i e  de f a ul t e d on t he  l e a s e ,  a nd Mr .  Li t t l e  be ga n

t o ma ke  t he  pa yme nt s  a s  t he y be c a me  due  unde r  t he  l e a s e .

Mr .  Li t t l e  a t t e mpt e d t o  s e l l  Mr .  Gut hr i e ' s  r e s t a ur a nt  a s  a

goi ng  c onc e r n,  but  wa s  una bl e  t o  do s o.   He  be ga n t o  t r y  t o  s e l l

s ome  of  t he  e qui pme nt  whi c h wa s  t he  s ubj e c t  of  t he  l e a s e .   He  wa s

s uc c e s s f ul  i n  pr oc ur i ng a  buye r  f or  s ome  of  t he  e qui pme nt .   Upon
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I t  i s  c l a i me d  t h a t  t h e  a s s i g n me n t  wa s  o r a l .
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l oc a t i ng a  buye r ,  Mr .  Li t t l e  c ont a c t e d Mr .  Da vi d Ea s on,  Se ni or  Vi c e

Pr e s i de nt  of  t he  ba nk,  t o  obt a i n a  bi l l  of  s a l e .   The  ba nk e xe c ut e d

a  bi l l  of  s a l e  a nd r e c e i ve d t he  pr oc e e ds  f r om t he  s a l e .

Some t i me  l a t e r ,  Mr .  Li t t l e  s ought  t o r e f i na nc e  s e ve r a l

out s t a ndi ng de bt s  t hr ough a not he r  ba nk.   He  wa nt e d t o  c ons ol i da t e

t he  t r a ns a c t i on  whi c h i s  t he  s ubj e c t  of  t hi s  a c t i on wi t h t he  ne w

f i na nc i ng pa c ka ge .   He  c ont a c t e d Mr .  Ea s on onc e  a ga i n t o  de t e r mi ne

t he  pa yof f  on t he  l e a s e .   Af t e r  r e c e i vi ng  t he  f i gur e  f r om Mr .

Ea s on,   he  c he c ke d t o  ma ke  s ur e  t ha t  t he  a mount  i nc l ude d s a l e s  t a x.

Ha vi ng be e n r e a s s ur e d t ha t  t he  a mount  of  t he  pa yof f  wa s  c or r e c t  a nd

i nc l ude d t he  s a l e s  t a x,  Mr .  Li t t l e  pr oc e e de d t o  obt a i n f unds  t o  pa y

t he  ba nk.  

Se ve r a l  da ys  a f t e r  pa yi ng of f  t he  ba nk a nd di s pos i ng of  s ome

of  t he  e qui pme nt ,  Mr .  Li t t l e  wa s  c ont a c t e d by Mr .  Ma r l i n .   Mr .

Ma r l i n e xpl a i ne d t ha t  he  wa s  due  t he  r e s i dua l  va l ue  of  t he

e qui pme nt  a l ong wi t h t he  s a l e s  t a x be c a us e  he  wa s  a c t ua l l y  t he

r e c or d owne r  of  t he  e qui pme nt  a nd wa s  t he  a s s i gne e  of  t he  l e a s e

a gr e e me nt  wi t h t he  ba nk. 3  Mr .  Li t t l e  t he n f i l e d t hi s  de c l a r a t or y

j udgme nt  a c t i on s e e ki ng a  de t e r mi na t i on a s  t o  t he  r i ght s  a nd

l i a bi l i t i e s  of  t he s e  pa r t i e s .
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No  i s s u e  i s  ma d e  o n  t h i s  a p p e a l  r e g a r d i n g  t h e  s a l e s  t a x .
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Af t e r  a  be nc h t r i a l ,  t he  t r i a l  c our t  r e s ol ve d t he  i s s ue s  i n

f a vor  of  Mr .  Li t t l e .   The  c ha nc e l l or  de t e r mi ne d t ha t  Mr .  Li t t l e

owe d s a l e s  t a x on t he  e qui pme nt ,  howe ve r ,  he  f ound t ha t  Mr .  Li t t l e

di d not  owe  a ny a mount  t o  Ma r l i n . 4 The  c ha nc e l l or  s t a t e d i n  hi s

me mor a ndum opi ni on:  " The  Cour t  f e e l s  i t  woul d be  unj us t  t o  r e qui r e

Li t t l e  t o  pa y t he  va l ue  of  t he  e qui pme nt  a s  of  t he  da t e  of  t he

pa yof f .   I n  f a c t ,  i t  woul d be  une qui t a bl e  t o  ma ke  hi m pa y t he  va l ue

of  t he  e qui pme nt  a s  of  t hi s  da t e .   Ma ny e ve nt s  ha ve  oc c ur r e d s i nc e

t he  ba nk ' s  mi s t a ke  t ha t  woul d r e s ul t  i n unf a i r  t r e a t me nt  of  Li t t l e

i f  t he  a gr e e me nt  s houl d be  s t r i c t l y  i nt e r pr e t e d a s  i ns i s t e d by t he

de f e nda nt s .  I t  i s ,  t he r e f or e ,  de e me d t ha t  Li t t l e  i s  not  r e s pons i bl e

t o Ma r l i n  f or  t he  r e s i dua l . "

Our  r e vi e w of  a  non- j ur y c a s e  i s  de  novo upon t he  r e c or d of

t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s umpt i on of  t he  c or r e c t ne s s  of

i t s  f i nd i ngs ,  unl e s s  t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r -

wi s e .   Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  Rul e  13( d) .   No

pr e s umpt i on a t t a c he s  t o  t he  t r i a l  c our t ' s  c onc l us i ons  of  l a w.   I n

a  de  novo r e vi e w,  t he  pa r t i e s  a r e  e nt i t l e d t o  a  r e e xa mi na t i on of

t he  whol e  ma t t e r  of  l a w a nd f a c t  a nd t hi s  c our t  s houl d r e nde r  t he

j udgme nt  wa r r a nt e d by t he  l a w a nd e vi de nc e .  Thor nbur g v.  Cha s e ,  606

S. W. 2d 672,  675 ( Te nn.  App.  1980) ;   Ame r i c a n Bui l di ngs  Co.  v .
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Whi t e ,  640 S. W. 2d 569,  576 ( Te nn.  App.  1982) ;  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e ,  Rul e  36.

I t  s e e ms  c l e a r  t ha t  t he  t r i a l  c our t  r e a c he d t he  c or r e c t

r e s ul t .   I n  a ddi t i on t o  t he  e qui t a bl e  c ons i de r a t i ons  e xpr e s s e d by

t he  c ha nc e l l or ,  i t  s e e ms  c l e a r  t ha t  t he  ba nk wa s  a c t i ng a s  a n a ge nt

f or  Ma r l i n  or  t ha t  Ma r l i n  wa s  a c t i ng a s  a ge nt  f or  t he  ba nk.

" Age nc y i n  i t s  br oa de s t  s e ns e  i nc l ude s  e ve r y r e l a t i ons hi p i n

whi c h one  pe r s on a c t s  f or  or  r e pr e s e nt s  a not he r . "   Howa r d v.  Ha ve n,

198 Te nn.  572,  583,  281 S. W. 2d 480,  485 ( 1955) ( c i t a t i ons  omi t t e d) .

" I n or de r  t o  de t e r mi ne  whe t he r  a n a ge nc y ha s  be e n e s t a bl i s he d,  t he

r e l a t i ons hi p of  t he  pa r t i e s  i s  s c r ut i ni z e d,  a nd t he  f a c t s  wi l l

e s t a bl i s h a ge nc y whe t he r  t he  pa r t i e s  s o i nt e nde d or  unde r s t ood. "

V.  L.  Ni c hol s on Co.  v .  Tr a ns c on I nv. ,  595 S. W. 2d 474,  483 ( Te nn.

1980)  ( c i t a t i on omi t t e d) .   " . . .  a n a gr e e me nt  or  c ont r a c t  of  a ge nc y

ne e d not  be  pr ove d,  i f  t he  a c t s  of  t he  pa r t i e s  a r e  s uc h a s  t o

e s t a bl i s h t ha t  r e l a t i ons hi p. "   Smi t h v.  Te nne s s e e  Coa c h Compa ny

183 Te nn.  676,  194 S. W. 2d 867 ( 1946) .

The  Supr e me  Cour t  di s c us s e d t he  c onc e pt  of  a ppa r e nt  a ut hor i t y

i n V. L.  Ni c hol s on Co.  v .  Tr a ns c on I nve s t me nt  & Fi na nc i a l ,  s upr a ,  i n

whi c h i t  s t a t e d:  
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   Appa r e nt  a ut hor i t y  i n  a n a ge nt  i s  s uc h a ut hor i t y  a s
t he  pr i nc i pa l  knowi ngl y pe r mi t s  t he  a ge nt  t o  a s s ume  or
whi c h he  hol ds  t he  a ge nt  ou t  a s  pos s e s s i ng .  .  .  s uc h
a ut hor i t y  a s  a  r e a s ona bl y pr ude nt  [ pe r s on] ,  us i ng
di l i ge nc e  a nd di s c r e t i on,  i n  vi e w of  t he  pa r t y ' s  c onduc t ,
woul d na t ur a l l y  s uppos e  t he  a ge nt  t o  pos s e s s .  I f  i t  c a n
be  s hown t ha t  t he  pl a i nt i f f  he l d t he  a ge nt  out  a s  ha vi ng
s uc h a ut hor i t y  or  pe r mi t t e d hi m s o t o  a c t ,  a nd i f  t he
pe r s on de a l i ng wi t h t he  a ge nt  " kne w of  t he  f a c t s ,  a nd,
a c t i ng i n  good f a i t h ,  ha d r e a s on t o  be l i e ve ,  a nd di d
be l i e ve ,  t ha t  t he  a ge nt  pos s e s s e d t he  ne c e s s a r y a ut hor -
i t y , "  t he n t he  ge ne r a l  r ul e  on a ppa r e nt  a ut hor i t y  ma y be
a ppl i e d.  ( Ci t a t i ons  omi t t e d) .  

Eve n i f  t he  ba nk wa s  not  a n e xpr e s s  a ge nt  f or  Ma r l i n ,  i t  i s

i ndi s put a bl e  t ha t  t he  ba nk wa s  he l d out  by Ma r l i n  a s  i t s  a ge nt  a nd

t ha t  t he  a ge nt  ha d a ppa r e nt  a ut hor i t y  t o  a c t  f or  Ma r l i n .   Ma r l i n

a l l owe d t he  ba nk t o  t a ke  t i t l e  t o  t he  pr ope r t y i n  i t s  own na me ,

a l l owe d t he  i nvoi c e s  t o  be  pa i d di r e c t l y  t o  t he  ba nk,  a nd a l l owe d

t he  ba nk t o  c ol l e c t  t he  pa yme nt s  due  unde r  t he  l e a s e .   The  l e a s e

a gr e e me nt  wa s  be t we e n Gut hr i e  a nd t he  ba nk wi t h Mr .  Li t t l e  a s

gua r a nt or .   Whe n Mr .  Li t t l e  ma de  i nqui r y of  t he  ba nk a s  t o  wha t

woul d be  r e qui r e d t o  pa y t he  l e a s e  i n  f ul l ,  t he  ba nk f ur ni s he d t he

pa y- of f  f i gur e s  not  onl y onc e  but  t wi c e .   Addi t i ona l l y ,  Ma r l i n

a ppa r e nt l y  a c qui e s c e d i n  or  a l l owe d t he  ba nk t o  e xe c ut e  a  bi l l  of

s a l e  f or  t he  f i r s t  s a l e  of  e qui pme nt .  The  ba nk of f i c e r s  a nd

e mpl oye e s  t e s t i f i e d t ha t  t he  l e a s e  wa s  ha ndl e d a s  a n i ns t a l l me nt

l oa n.   We  hol d t ha t  t he  ba nk ha d a ppa r e nt  a ut hor i t y  t o  a c t  f or

Ma r l i n.
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Pa yme nt  ma de  t o  a n a ge nt  ha vi ng a ut hor i t y  t o  r e c e i ve  or

c ol l e c t  pa yme nt  i s  e qui va l e nt  t o  pa yme nt  t o t he  pr i nc i pa l  hi ms e l f ;

s uc h pa yme nt  i s  c ompl e t e  whe n t he  mone y i s  de l i ve r e d i nt o t he

a ge nt ' s  ha nds ,  a nd i s  a  di s c ha r ge  of  t he  i nde bt e dne s s  owi ng t o  t he

pr i nc i pa l ,  e ve n t hough t he  a ge nt  mi s a ppr opr i a t e s  t he  mone y,  or

f a i l s  t o  t ur n i t  ove r  t o t he  pr i nc i pa l .  Thi s  i s  t r ue ,  whe t he r  t he

a ge nt  ha s  t he  e xpr e s s  a ut hor i t y  t o  c ol l e c t ,  whe t he r  hi s  a ut hor i t y

i s  i mpl i e d,  i s  i nc i de nt a l  t o t he  a ge nc y t r a ns a c t i on,  o r  whe t he r  i t

a r i s e s  f r om t he  f a c t  t ha t  t he  pr i nc i pa l  ha s  he l d t he  a ge nt  out  a s

ha vi ng a ppa r e nt  a ut hor i t y  t o  c ol l e c t  a nd t he  de bt or  ha s  r e l i e d upon

s uc h  a ppe a r a nc e  of  a ut hor i t y .   3  Am. J ur . 2d,  Age nc y,  §  278.   Se e

a l s o 1 Te nn.  J ur i s . ,  Age nc y,  §  1 .  I t  i s  a  we l l  s e t t l e d r ul e  of  l a w

t ha t  t he  pr i nc i pa l  i s  bound by t he  a c t s  of  hi s  a ge nt .   I d . ,  §5.

Fur t he r ,  i t  i s  not  de mons t r a t e d by a  pr e ponde r a nc e  of  t he

e vi de nc e  t ha t  Mr .  Li t t l e  ha d not i c e  of  t he  a l l e ge d a s s i gnme nt  of

t he  l e a s e  f r om t he  ba nk t o  Ma r l i n .  " I t  ha s  l ong be e n t he  l a w of

t hi s  St a t e  t ha t  t he  a s s i gnme nt  of  a  c hos e  i n  a c t i on i s  not

c ompl e t e ,  s o a s  t o ve s t  a bs ol ut e  t i t l e  i n  t he  a s s i gne e ,  e i t he r  a s

a ga i ns t  t he  de bt or  or  t hi r d pe r s ons  a c qui r i ng r i ght s ,  unt i l  not i c e

of  t he  a s s i gnme nt  ha s  be e n gi ve n  t o  t he  de bt or ,  a nd t ha t  a n

a t t a c hi ng c r e di t or  ha s  pr i or i t y  ove r  a n a s s i gne e  whe r e  not i c e  wa s

not  gi ve n be f or e  t he  f und wa s  a t t a c he d. "  ( Ci t a t i ons  omi t t e d) .

Ki ve t t  v .  Ma ye s ,  354 S. W. 2d 492 ( Te nn.  App.  1961) .
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We  ha ve  de t e r mi ne d t o our  s a t i s f a c t i on t ha t  t he  e vi de nc e  doe s

not  pr e ponde r a t e  a ga i ns t  t he  j udgme nt  of  t he  t r i a l  c our t .

Bot h Mr .  Li t t l e  a nd t he  ba nk ha ve  r a i s e d i s s ue s  r e l a t i ng t o

i nde mni t y t o Mr .  Li t t l e  by t he  ba nk i n t he  e ve nt  Mr .  Li t t l e  i s

r e qui r e d t o pa y Ma r l i n .   The  c ha nc e l l or  di d not  a ddr e s s  t hi s  i s s ue

i n hi s  me mor a ndum opi ni on.   I n  a ny e ve nt ,  our  di s pos i t i on of  t hi s

a ppe a l  r e nde r s  t he  i s s ue  moot .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt ,  Ma r l i n  Fi na nc i a l  & Le a s i ng Cor por a t i on.   Thi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

J OSEPH L.  LI TTLE,                ) BRADLEY CHANCERY
                                ) C. A.  NO.  03A01- 9507- CH- 00239
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  EARL H.  HENLEY
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
AMERI CAN NATI ONAL BANK & TRUST  ) AFFI RMED AND REMANDED
COMPANY,                         )
                                )
          De f e nda nt - Appe l l e e     )
a nd                             )
                                )
MARLI N FI NANCI AL & LEASI NG      )
CORPORATI ON,                     )
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Br a dl e y Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .
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We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt ,  Ma r l i n  Fi na nc i a l  & Le a s i ng Cor por a t i on.   Thi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                  PER CURI AM


