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OP1 NI ON

Franks. J.

Plaintiffs filed this action for a declaratory
j udgment on June 21, 1988. The case was tried and evi dence
was presented on June 26, 1990, when the Court took the case

under subm ssion and called for briefs. The requested briefs



were all submtted by July 17, 1990. The Court signed a final
j udgnment on August 22, 1994, which gave judgnent agai nst
Her man Justice and wife Donna Justice in the anmount of
$10, 483. 72, together with interest, plus attorney's fees in
t he amount of $927.00 in favor of counter-plaintiff, Sovran
Bank/ East er n.
Donna Justice, on appeal, asserts in her brief:
It is the position of the appellant Donna Justi ce,
wi dow of Herman Justice, that the delay of over four
years fromthe trial of this case to the rendition
of aruling is excessive, and essentially denies...
her constitutional right to due process.
It is then argued in her brief that since her husband, a
party, is deceased that neither she nor her |awer can
adequately prepare a narrative transcript of the evidence, as
no court reporter was present during the trial of the case.
She also relies on T.C A 820-9-506, but concedes the statute
has been held to be directory.*
It is clear that a party is entitled to relief from
a judgnent if the party is deprived of effective appellate
review wi thout fault on his part. Trice v. Myers, 561 S.W2d
153 (Tenn. 1978). But as Judge Lewi s observed in Lallemand v.
Smith, 667 S.W2d 85 (Tenn. App. 1983):
Appel | ants bear a heavy burden in seeking a new
trial on the ground of absence of a transcript of
the evidence: the burden is upon themto show their
inability to prepare a transcript, the reason for

the inability, and that the inability was brought
about by matters outside their control.

120-9-506. Time for decision in nonjury cases. - \When any judge of any
district tries a case without the intervention of a jury, whether the
judge is required to reduce the judge's finding of facts to witing or
not, the judge shall be required to render the judge's decision and have
judgnment entered in the case within sixty (60) days from the compl etion
of the trial.



Page 87.
The record before us is devoid of any attenpt to prepare a
narrative transcript in accordance with T.R A.P. Rule 24.
Lal |l emand hol ds that the Court will not presune that a
transcri pt cannot be prepared sinply because of the passage of
time. 1d. at 87. The conclusions of the appellant in her
brief are not sufficient to denonstrate that a narrative
transcri pt could not be made.

The issue of delay in entering final judgnent in
this case nust be addressed, and is a recurring problem? A
trial court has broad discretion in the conduct of trials and
t he managenent of its docket. See Kelly v. Brading, 337
S.W2d 471, 47 Tenn. App. 223 (1960). However, the el apse of
four years between the evidentiary hearing and resol uti on of
the issues in a case would be an abuse of discretion, unless
there are extenuating circunstances. An inordinate delay in

resolving issues in dispute results in prejudice to the

Law

2Judge Joe G Riley, witing in Volume 23 of Menphis State University
Revi ew, p. 512, observes:

JUSTI CE W THOUT DELAY

Some judges are busier than others, and some rule nmore pronptly

t han ot hers. Is the length of time it takes to decide a case conpletely
within the judge's unbridled discretion? As Presiding Judge of the
Court of the Judiciary, | have received numerous complaints from

litigants alleging unreasonable delay in the disposition of cases. A
judge has an ethical duty to "dispose" pronptly of the business of the

court" and to be punctual in attending court. Furthermore, a little-
known statutory provision requires trial judges to render decisions
within sixty days fromthe conmpletion of the trial. Froman ethica

perspective, however, there can be no definitive deadline. The
conmpl exities of each case and each judge's caseload are factors to be
consi dered in determ ning how promptly a ruling should be made.
Neverthel ess, judges should be sensitive to the need to rule promptly.

Et hi cal Obligations of Judges, 23 Menphis State Law Review, No. 3, p.
507.



judicial process. See T.R A P. Rule 36(b). The record before
us does not establish any basis for the long delay in the
final resolution of the case, but all public officials are

af forded the presunption that they have di scharged their
public responsibilities in a proper manner. Delays can be and
are caused by m splaced court records, cases being

i nadvertently renoved fromthe docket and other extenuating

ci rcunst ances.

The attorneys for the parties are required to take
all reasonable steps to obtain a tinmely resolution of the
issues in their cases. T.R A P. Rule 36 provides in pertinent
part:

Nothing in this rule shall be construed as requiring

relief be granted to a party responsible for an

error or who failed to take whatever action was

reasonably available to prevent or nullify the
harnful effect of an error. (Enphasis supplied).

Attorneys are understandably reluctant to ask a busy
trial judge to decide the issues in their case. However,
after a reasonable el apse of tinme, attorneys should file a
joint nmotion with the trial court asking for a judicial
determ nation of their case. Zealous representation requires
attorneys to take all reasonable steps to bring about a tinely
resolution of the clients' disputes. See Rule 8, Code of
Prof essi onal Responsibility, canon 7. 1In this case, neither
counsel sought relief and nust bear sonme responsibility for
t he | ong del ay.

The remaining issue is that the court erred in
awardi ng attorney's fees based solely on an affidavit of the
bank's attorney, setting forth the hours expended and the
prevailing rate of charge in that area for professional

4



services. Apparently appellant did not seek a hearing on the
I ssue, nor questioned the correctness of the affidavit before
the trial judge. A party is entitled to a hearing on the
i ssue of attorney's fees, but none was requested here, nor was
the affidavit of the attorney factually disputed. This issue
is Iikew se resol ved agai nst appel | ant.

The judgnent of the Trial Court is affirmed, and the

cause remanded at appellant's cost.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.(E. S.)

Charl es D. Susano, Jr., J.



