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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

HERMAN J USTI CE a nd wi f e , )   C/ A NO.  03A01- 9501- CH- 00033
DONNA J USTI CE ( Mr .  J us t i c e  )
di e d be t we e n t he  j udgme nt  a nd )   ROANE CHANCERY
t he  a ppe a l  a nd Mr s .  J us t i c e  )
i s  t he  s ol e  a ppe l l a nt . ) )   HON.  FRANK V.  WI LLI AMS,  I I I ,

)   CHANCELLOR
v. )

)
THE SOVRAN BANK,  e t  a l . )
( Onl y t he  Ba nk i s  i nvol ve d i n )
t hi s  a ppe a l . ) )   AFFI RMED

)   AND
Appe l l e e . )   REMANDED

GERALD LARGEN,  Ki ngs t on,  f or  Appe l l a nt .

DAVI D L.  FLI TCROFT,  Oa k Ri dge ,  f or  Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

Pl a i nt i f f s  f i l e d t hi s  a c t i on f or  a  de c l a r a t or y

j udgme nt  on J une  21,  1988.   The  c a s e  wa s  t r i e d a nd e vi de nc e

wa s  pr e s e nt e d on J une  26,  1990,  whe n t he  Cour t  t ook t he  c a s e

unde r  s ubmi s s i on a nd c a l l e d f or  br i e f s .   The  r e que s t e d br i e f s
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2 0 - 9 - 5 0 6 .   Ti me  f o r  de c i s i o n  i n  no nj ur y  c a s e s .  -  Wh e n  a n y  j u d g e  o f  a n y  

d i s t r i c t  t r i e s  a  c a s e  wi t h o u t  t h e  i n t e r v e n t i o n  o f  a  j u r y ,  wh e t h e r  t h e

j u d g e  i s  r e q u i r e d  t o  r e d u c e  t h e  j u d g e ' s  f i n d i n g  o f  f a c t s  t o  wr i t i n g  o r

n o t ,  t h e  j u d g e  s h a l l  b e  r e q u i r e d  t o  r e n d e r  t h e  j u d g e ' s  d e c i s i o n  a n d  h a v e

j u d g me n t  e n t e r e d  i n  t h e  c a s e  wi t h i n  s i x t y  ( 6 0 )  d a y s  f r o m t h e  c o mp l e t i o n

o f  t h e  t r i a l .   
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we r e  a l l  s ubmi t t e d by J ul y 17,  1990.   The  Cour t  s i gne d a  f i na l

j udgme nt  on Augus t  22,  1994,  whi c h ga ve  j udgme nt  a ga i ns t

He r ma n J us t i c e  a nd wi f e  Donna  J us t i c e  i n  t he  a mount  of

$10, 483. 72,  t oge t he r  wi t h i nt e r e s t ,  p l us  a t t or ne y ' s  f e e s  i n

t he  a mount  of  $927. 00 i n  f a vor  of  c ount e r - pl a i nt i f f ,  Sovr a n

Ba nk/ Ea s t e r n.

Donna  J us t i c e ,  on a ppe a l ,  a s s e r t s  i n  he r  br i e f :

I t  i s  t he  pos i t i on of  t he  a ppe l l a nt  Donna  J us t i c e ,
wi dow of  He r ma n J us t i c e ,  t ha t  t he  de l a y of  ove r  f our
ye a r s  f r om t he  t r i a l  of  t hi s  c a s e  t o t he  r e ndi t i on
of  a  r ul i ng i s  e xc e s s i ve ,  a nd e s s e nt i a l l y  de ni e s . . .
he r  c ons t i t ut i ona l  r i ght  t o  due  pr oc e s s .

I t  i s  t he n a r gue d i n  he r  br i e f  t ha t  s i nc e  he r  hus ba nd,  a

pa r t y ,  i s  de c e a s e d  t ha t  ne i t he r  s he  nor  he r  l a wye r  c a n

a de qua t e l y pr e pa r e  a  na r r a t i ve  t r a ns c r i pt  of  t he  e vi de nc e ,  a s

no c our t  r e por t e r  wa s  pr e s e nt  dur i ng t he  t r i a l  of  t he  c a s e .  

She  a l s o r e l i e s  on T. C. A.  §20- 9- 506,  but  c onc e de s  t he  s t a t ut e

ha s  be e n he l d t o  be  di r e c t or y. 1  

I t  i s  c l e a r  t ha t  a  pa r t y i s  e nt i t l e d t o r e l i e f  f r om

a  j udgme nt  i f  t he  pa r t y  i s  de pr i ve d of  e f f e c t i ve  a ppe l l a t e

r e vi e w wi t hout  f a ul t  on hi s  pa r t .   Tr i c e  v .  Moy e r s ,  561 S. W. 2d

153 ( Te nn.  1978) .   But  a s  J udge  Le wi s  obs e r ve d i n  Lal l e mand v .

Smi t h ,  667 S. W. 2d 85 ( Te nn.  App.  1983) :   

Appe l l a nt s  be a r  a  he a vy bur de n i n  s e e ki ng a  ne w
t r i a l  on t he  gr ound of  a bs e nc e  of  a  t r a ns c r i pt  of
t he  e vi de nc e :   t he  bur de n i s  upon t he m t o s how t he i r
i na bi l i t y  t o  pr e pa r e  a  t r a ns c r i pt ,  t he  r e a s on f or
t he  i na bi l i t y ,  a nd t ha t  t he  i na bi l i t y  wa s  br ought
a bout  by ma t t e r s  out s i de  t he i r  c ont r ol .   
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J u d g e  J o e  G.  Ri l e y ,  wr i t i n g  i n  Vo l u me  2 3  o f  Me mp h i s  S t a t e  Un i v e r s i t y

La w Re v i e w,  p .  5 1 2 ,  o b s e r v e s :

                            J USTI CE WI THOUT DELAY

So me  j u d g e s  a r e  b u s i e r  t h a n  o t h e r s ,  a n d  s o me  r u l e  mo r e  p r o mp t l y

t h a n  o t h e r s .   I s  t h e  l e n g t h  o f  t i me  i t  t a k e s  t o  d e c i d e  a  c a s e  c o mp l e t e l y

wi t h i n  t h e  j u d g e ' s  u n b r i d l e d  d i s c r e t i o n ?   As  Pr e s i d i n g  J u d g e  o f  t h e

Co u r t  o f  t h e  J u d i c i a r y ,  I  h a v e  r e c e i v e d  n u me r o u s  c o mp l a i n t s  f r o m

l i t i g a n t s  a l l e g i n g  u n r e a s o n a b l e  d e l a y  i n  t h e  d i s p o s i t i o n  o f  c a s e s .   A

j u d g e  h a s  a n  e t h i c a l  d u t y  t o  " d i s p o s e "  p r o mp t l y  o f  t h e  b u s i n e s s  o f  t h e

c o u r t "  a n d  t o  b e  p u n c t u a l  i n  a t t e n d i n g  c o u r t .    Fu r t h e r mo r e ,  a  l i t t l e -

k n o wn  s t a t u t o r y  p r o v i s i o n  r e q u i r e s  t r i a l  j u d g e s  t o  r e n d e r  d e c i s i o n s

wi t h i n  s i x t y  d a y s  f r o m t h e  c o mp l e t i o n  o f  t h e  t r i a l .   Fr o m a n  e t h i c a l

p e r s p e c t i v e ,  h o we v e r ,  t h e r e  c a n  b e  n o  d e f i n i t i v e  d e a d l i n e .   Th e

c o mp l e x i t i e s  o f  e a c h  c a s e  a n d  e a c h  j u d g e ' s  c a s e l o a d  a r e  f a c t o r s  t o  b e

c o n s i d e r e d  i n  d e t e r mi n i n g  h o w p r o mp t l y  a  r u l i n g  s h o u l d  b e  ma d e .  

Ne v e r t h e l e s s ,  j u d g e s  s h o u l d  b e  s e n s i t i v e  t o  t h e  n e e d  t o  r u l e  p r o mp t l y .

Et h i c a l  Ob l i g a t i o n s  o f  J u d g e s ,  2 3  Me mp h i s  St a t e  La w Re v i e w,  No .  3 ,  p .

5 0 7 .
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Pa ge  87.

The  r e c or d be f or e  us  i s  de voi d of  a ny a t t e mpt  t o  pr e pa r e  a

na r r a t i ve  t r a ns c r i pt  i n a c c or da nc e  wi t h T. R. A. P.  Rul e  24.

Lal l e mand  hol ds  t ha t  t he  Cour t  wi l l  not  pr e s ume  t ha t  a

t r a ns c r i pt  c a nnot  be  pr e pa r e d s i mpl y be c a us e  of  t he  pa s s a ge  of

t i me .   I d.  a t  87.   The  c onc l us i ons  of  t he  a ppe l l a nt  i n  he r

br i e f  a r e  not  s uf f i c i e nt  t o  de mons t r a t e  t ha t  a  na r r a t i ve

t r a ns c r i pt  c oul d not  be  ma de .   

The  i s s ue  of  de l a y i n  e nt e r i ng f i na l  j udgme nt  i n

t hi s  c a s e  mus t  be  a ddr e s s e d,  a nd i s  a  r e c ur r i ng pr obl e m. 2  A

t r i a l  c our t  ha s  br oa d di s c r e t i on i n  t he  c onduc t  of  t r i a l s  a nd

t he  ma na ge me nt  of  i t s  doc ke t .   Se e  Ke l l y  v .  Br adi ng ,  337

S. W. 2d 471,  47 Te nn.  App.  223 ( 1960) .   Howe ve r ,  t he  e l a ps e  of

f our  ye a r s  be t we e n t he  e vi de nt i a r y he a r i ng a nd r e s ol ut i on of

t he  i s s ue s  i n  a  c a s e  woul d be  a n a bus e  of  di s c r e t i on,  unl e s s

t he r e  a r e  e xt e nua t i ng c i r c ums t a nc e s .   An i nor di na t e  de l a y i n

r e s ol vi ng i s s ue s  i n  di s put e  r e s ul t s  i n  pr e j udi c e  t o  t he
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j udi c i a l  pr oc e s s .   Se e  T. R. A. P.  Rul e  36( b) .   The  r e c or d be f or e

us  doe s  not  e s t a bl i s h a ny ba s i s  f or  t he  l ong de l a y i n  t he

f i na l  r e s ol ut i on of  t he  c a s e ,  but  a l l  publ i c  of f i c i a l s  a r e

a f f or de d t he  pr e s umpt i on t ha t  t he y ha ve  di s c ha r ge d t he i r

publ i c  r e s pons i bi l i t i e s  i n  a  pr ope r  ma nne r .   De l a ys  c a n be  a nd

a r e  c a us e d by mi s pl a c e d c our t  r e c or ds ,  c a s e s  be i ng

i na dve r t e nt l y  r e move d f r om t he  doc ke t  a nd ot he r  e xt e nua t i ng

c i r c ums t a nc e s .

The  a t t or ne ys  f or  t he  pa r t i e s  a r e  r e qui r e d t o  t a ke

a l l  r e a s ona bl e  s t e ps  t o  obt a i n a  t i me l y r e s ol ut i on of  t he

i s s ue s  i n t he i r  c a s e s .   T. R. A. P.  Rul e  36 pr ovi de s  i n pe r t i ne nt

pa r t :

Not hi ng i n  t hi s  r ul e  s ha l l  be  c ons t r ue d a s  r e qui r i ng
r e l i e f  be  gr a nt e d t o  a  pa r t y  r e s pons i bl e  f or  a n
e r r or  or  who f a i l e d t o  t a ke  wha t e ve r  a c t i on wa s
r e a s ona bl y a va i l a bl e  t o  pr e ve nt  or  nul l i f y  t he
ha r mf ul  e f f e c t  of  a n e r r or .   ( Empha s i s  s uppl i e d) .

At t or ne ys  a r e  unde r s t a nda bl y r e l uc t a nt  t o  a s k a  bus y

t r i a l  j udge  t o  de c i de  t he  i s s ue s  i n  t he i r  c a s e .   Howe ve r ,

a f t e r  a  r e a s ona bl e  e l a ps e  of  t i me ,  a t t or ne ys  s houl d f i l e  a

j oi nt  mot i on wi t h t he  t r i a l  c our t  a s ki ng f or  a  j udi c i a l

de t e r mi na t i on of  t he i r  c a s e .   Ze a l ous  r e pr e s e nt a t i on r e qui r e s

a t t or ne ys  t o  t a ke  a l l  r e a s ona bl e  s t e ps  t o  br i ng a bout  a  t i me l y

r e s ol ut i on of  t he  c l i e nt s '  d i s put e s .   Se e  Rul e  8 ,  Code  of

Pr of e s s i ona l  Re s pons i bi l i t y ,  c a non 7.   I n  t hi s  c a s e ,  ne i t he r

c ouns e l  s ought  r e l i e f  a nd mus t  be a r  s ome  r e s pons i bi l i t y  f or

t he  l ong de l a y.

The  r e ma i ni ng i s s ue  i s  t ha t  t he  c our t  e r r e d i n

a wa r di ng a t t or ne y ' s  f e e s  ba s e d s ol e l y on a n a f f i da vi t  of  t he

ba nk' s  a t t or ne y,  s e t t i ng f or t h  t he  hour s  e xpe nde d a nd t he

pr e va i l i ng r a t e  of  c ha r ge  i n  t ha t  a r e a  f or  pr of e s s i ona l
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s e r vi c e s .   Appa r e nt l y  a ppe l l a nt  di d not  s e e k a  he a r i ng on t he

i s s ue ,  nor  que s t i one d t he  c or r e c t ne s s  of  t he  a f f i da vi t  be f or e

t he  t r i a l  j udge .   A pa r t y i s  e nt i t l e d t o a  he a r i ng on t he

i s s ue  of  a t t or ne y ' s  f e e s ,  but  none  wa s  r e que s t e d he r e ,  nor  wa s

t he  a f f i da vi t  of  t he  a t t or ne y f a c t ua l l y  di s put e d.   Thi s  i s s ue

i s  l i ke wi s e  r e s ol ve d a ga i ns t  a ppe l l a nt .

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d,  a nd t he

c a us e  r e ma nde d a t  a ppe l l a nt ' s  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J . ( E. S. )

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


