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OP1 NI ON

Susano, J.
This suit was brought against the Cty of Johnson City
(Johnson City) pursuant to the Tennessee CGovernnental Tort

Liability Act (GILA), T.C A 8§ 29-20-101, et seq. The plaintiff,



Alfred Carroll Jones (Jones), was injured while working at the
Towne Acres El enentary School, a facility owned and operated by
Johnson City. At the tinme of the injury, the school was cl osed
while an addition was being built to the existing structure. The
trial court granted Johnson City's notion for summary judgnent,
hol di ng that Jones expressly assuned the risk of his injury and
"as a matter of law that [Johnson City] owed no |legal duty to"
Jones based on the undisputed facts. Jones and his wife, the

plaintiff Betty Jones!, appeal, raising the follow ng issues:

1. s Johnson City entitled to sunmary judgnent
based upon the undi sputed nmaterial facts?
2. Did Jones expressly assune the risk which

proxi mately caused his injuries?

At the tinme of his injury, Jones, a licensed
el ectrician, was enployed by Al pha Electric Conpany, a
subcontractor of WB. Rittenbach, Inc., the general contractor
hired by Johnson City to build the addition to the school. Jones
was the electrical foreman on the job. On July 15, 1991, Jones,
needi ng el ectrical power for a machine he was using, exam ned an
el ectrical power board in the main panel breaker box, which was
| ocated in a janitor's closet at the school. He found a breaker
switch not in use, and upon noticing it was | oose, inserted a
screwdriver into the breaker box to tighten it. Before doing

this, Jones turned off the breaker switch he was attenpting to

The wife's claimwas for |oss of seruvi ces, conpanionship, consortium



tighten, but did not turn off the main power switch, also |ocated
inthe janitor's closet. Upon inserting his screwdriver into the
breaker box, Jones "heard sonmething fall behind the panel and
i mredi ately thousands of volts of electricity went through his

body, "™ causing him serious injury.

The trial court, presented with these undi sputed facts,
found that Jones had "expressly assunmed the risk of injury
associated with his working on the panel box." Because we hold
that the GILA does not renove Johnson City's sovereign inmunity
under the facts of this case, we do not find it necessary to
reach the issue of whether Jones expressly assuned the risk of

his injury.?

I n deci di ng whether a grant of summary judgnent is
appropriate, we nust determne "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnment as a matter of |aw. Tenn. R Cv. P. 56.03. W t ake
the strongest legitimte view of the evidence in favor of the
nonnovi ng party, allow all reasonable inferences fromthat
evidence in its favor, and discard all countervailing evidence.

See Byrd v. Hall, 847 S.W2d 208, 210-11 (Tenn. 1993). |If, after

applying this standard, we find that there are no genui ne issues

2Ct. Perez v. McConkey, 872 S.W 2d 897 (Tenn. 1994).
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of material fact and the noving party is entitled to a judgnment

as a matter of law, we nust affirmthe grant of summary judgnent.

In this case, as we noted earlier, the material facts
are undi sputed; thus there are no genuine issues of nateri al
fact. Johnson City, the party seeking sunmary judgnent, has the
burden of denobnstrating that it is entitled to a judgnent as a
matter of law. Id. at 215. Cenerally, a defendant seeking
sunmmary judgnent proceeds in one of two ways: (1) by
affirmatively negating an essential elenent of the plaintiff's
case, or (2) by conclusively establishing an affirmative defense.
Id. at 215, n. 5. 1In this case, Johnson Cty has chosen the
second route, asserting that the GILA does not renpbve
governnental imunity under these facts and that the Gty's

imunity therefore bars the plaintiffs' clains.



Qur analysis starts with the GILA provision stating the

general rule of sovereign inmmunity:

Except as may be otherw se provided in this
chapter, all governnental entities shall be
i mune fromsuit for any injury which may
result fromthe activities of such
governmental entities...

T.C. A 8§ 29-20-201(a). The GILA then goes on to renove inmunity

under certain conditions:

(a) I'mmunity fromsuit of a governnenta
entity is renoved for any injury caused
by the dangerous or defective condition
of any public building, structure, dam
reservoir or other public inprovenent
owned and control |l ed by such
governnental entity.

(b) I'mmunity is not renoved for |atent
defective conditions, nor shall this
section apply unless constructive and/or
actual notice to the governnental entity

of such condition be alleged and
proved. ...

T.C A 8§ 29-20-204.

Johnson City insists that none of its enployees had
actual or constructive notice of any defect in the breaker
box, if such a defect existed. |In support of this contention,
Johnson City filed affidavits from Joy Baker, risk manager for
Johnson City, and Les Story, superintendent of school
mai nt enance. Baker, the city's risk manager since 1981,

stated that "this is the first incident since | have been
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enpl oyed as the Ri sk Manager for Johnson Gty that resulted in
any claimor conplaint associated with the breaker box."
Story, who has worked in the school maintenance departnent 18
years, stated that during his tenure he never received a
conplaint or report of a problem associated with the breaker
box. Johnson City also filed the affidavits of Gerry Nave,
the city electrical inspector, Billy Paul, the head custodian
at the school, and three other school maintenance enpl oyees.
Al'l of these individuals nmade statenents essentially to the
sane effect as those of Story and Baker. W find that these
affidavits, uncontroverted by the plaintiffs, establish that
if there was a defect in the breaker box, it was a | atent
defective condition, and further find that Johnson Cty did
not have actual or constructive notice of a defect in the

br eaker box.

The plaintiffs, however, insist that although
Johnson City may not have known of any defect in the breaker
box, it was aware that the box had not been inspected or
mai ntained since it was installed sone 26 years earlier. The
plaintiffs contend that Johnson City neglected its duty to
periodically inspect the breaker box for defects, and that
failure proxi mtely caused Jones' injury. In support of this
contention, the plaintiffs filed an affidavit froman expert,
James E. Geiger, in which the affiant stated, "[t]he ordinary
and reasonabl e standard of care is to periodically inspect,
clean (if necessary), tighten any | oose screws or bolts (if
necessary)." The plaintiffs also point to several statenents

made by Les Story and Gerry Nave whi ch suggest that the



procedure enpl oyed by Johnson Gty was not to make periodic
i nspections but rather to deal with problens, such as

equi pnent defects, as they arose.

The GILA speaks directly to this issue:

| munity fromsuit of all governnental
entities is renmoved for injury

proxi mately caused by a negligent act or
om ssion of any enployee within the
scope of his enploynent except if the
injury:

* * *

(4) Arises out of a failure to make an
i nspection, or by reason of making an

i nadequat e or negligent inspection of
any property;

T.C.A 8 29-20-205. Thus, the Ceneral Assenbly has not seen
fit to waive governnental imunity in cases where a governnent
enpl oyee fails to properly inspect "any property.”

We think it is clear that this case falls squarely within the
anbit of T.C A § 29-20-205, and Johnson City is therefore

imune fromthe plaintiffs' |awsuit.

The plaintiffs rely upon the case of M Gaughy v.
City of Menphis, 823 S.W2d 209 (Tenn. App. 1991), apparently
for the proposition that Johnson Cty should be held to have
constructive notice of any defective condition which may have
exi sted. The McGaughy case involved a "high powered
[electrical] Iine going across private property which [was]
uni nsul ated and ha[d] no warning signs." 1d. at 214. The

trial court found that the defendant City of Menphis "had both



actual and constructive notice that the high powered Iine

whi ch was involved in the accident was dangerous under the
circunstances.” Id. at 213. The McGaughy court agreed, on
the grounds that the defendant had know edge of the fact that
the uni nsul ated wire was hi gh-voltage and t herefore dangerous,
and because a city enpl oyee had inspected the site in both the
year of the injury and the year prior, where it "should have
been apparent to anyone visiting the property that activities
were being conducted in close proximty to the |ine which
could termnate in tragedy."” 1d. at 215. Thus, in MGughy,
unlike in the present case, the defendant had notice that
there was a dangerous condition present, and that there was a
hi gh possibility of injury due to that condition, because a
city enpl oyee had observed construction activity in close
proximty to the uninsul ated high-voltage wire. 1In the
present case, as noted earlier, there is no evidence that
Johnson City had any notice of a dangerous or defective
condition of the breaker box, nor was there any inspection, as
I n McGaughy, which would or should have put it on notice of
any danger. Thus, MGaughy is of no avail to the plaintiffs

in this case.

The judgnent of the trial court is affirmed and this
cause remanded to the court below for the collection of costs
assessed there. The costs of this appeal are taxed agai nst

the appellants and their surety.



Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.



