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OP1 NI ON

Susano, J.
Richard T. Hatfield (Hatfield) was charged in a

crimnal warrant with a violation of the Wrthless Check Statute,



T.C. A 8 39-14-121*. Wen the charge was subsequently

di smi ssed?, he filed this malicious prosecution and fal se

I npri sonment action agai nst C evel and Bank & Trust Conpany
(Bank); its enployee, Belinda Schoate (Shoate), at whose urging
the prosecution was commenced; C evel and police officer Barry
Brakebi |l (Brakebill), who swore out the warrant; and the
|atter's enployer, the City of Cleveland. A jury was inpanel ed
to hear the plaintiff's suit. At the conclusion of Hatfield's
proof, the trial court directed a verdict in favor of all of the
defendants. Hatfield appeals, raising three i ssues, which

present the foll ow ng questions for our consideration:

1. Does the appellant's proof-in-chief, when
viewed in a light nost favorable to him nake
out a prima facie case of malicious
prosecution and fal se inprisonnment as to
Schoat e and the Bank?

2. |Is the appellee Brakebill inmune from
suit under T.C. A § 29-20-205?

3. Didthe trial court err in denying the
appel lant's notion in limne and in allow ng
the appellees to offer proof of the character
of the appellant by specific instances of
conduct ?

As pertinent here, T.C. A 8 39-14-121 provides as follows:

(a) A person conmmits an offense who, with fraudul ent
intent or knowi ngly:

(1) Issues or passes a check or simlar sight order
for the payment of money . . . for the purpose of
obt ai ni ng noney, services, |abor, credit or any
article of value, knowing at the time there are not
sufficient funds in or on deposit with the bank or
ot her drawee for the paynment in full of the check or
order, as well as all other checks or orders

out standing at the time of issuance; . . . (Enphasis
Added) .

’The dismi ssal was arguably based upon the fact that the insufficient
funds check given to the bank was a payment on a pre-existing note obligation
and hence its passing could not be the basis of a worthless check prosecution
Cf. State v. Newsom 684 S.W 2d 647, 649 (Tenn. Cr. App. 1984).
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The appel | ee Brakebill raises an additional issue, which requires

us to address the foll ow ng question:

Assum ng Brakebill is not inmune, was the
appel | ant responsi ble for or otherw se
chargeable with the trial court's error in

di sm ssing the action against Brakebill, and
thus not entitled to relief on appeal,
pursuant to the provisions of T.R A P. 36(a)?

The appel | ant has not raised an issue with respect to
the trial court's holding that the Gty of Ceveland is imune
fromsuit pursuant to the provisions of T.C. A § 29-20-205.

Therefore, that holding is affirned.

The first two questions posed for our review by the
appellant's issues bring into play well-known and established
principles of |aw governing the evaluation of evidence on an
appeal of a directed verdict. W nust "take the strongest
|l egitinmate view of the evidence in favor of the [appellant],
allow all reasonable inferences to [hin], discard al
countervailing evidence and [vacate the trial court's directed
verdict] if there is any doubt as to the conclusions to be drawn
fromthe whole evidence." H Il v. John Banks Buick, Inc., 875
S.W2d 667, 669 (Tenn. App. 1993). A directed verdict is only
appropriate when reasonabl e m nds considering the proof could
reach only one conclusion. |Id. In our analysis, we are not
permtted to weigh the evidence. I|d. A court "should not direct
a verdict if there is any material evidence in the record that

woul d support a verdict for the plaintiff under any of the



t heori es he has advanced." Potter v. Tucker, 688 S.W2d 833, 835

(Tenn. App. 1985).

In granting the Bank and Schoate a directed verdict,
the trial judge focused on whet her Schoate was | egally cul pabl e
for the institution of the prosecution against the appellant.?
He concl uded, under the authority of Wkle v. Valley Fidelity
Bank & Trust Co., 658 S.W2d 96 (Tenn. App. 1983), that she was
not. Wkle was "principally" a malicious prosecution case. Id.
As pertinent here, that case addresses one of the essenti al
el ements of a malicious prosecution action--the "institution" of
the action that was subsequently termnated in favor of the
charged party. Roberts v. Federal Express Corp., 842 S.W2d 246,
247-48 (Tenn. 1992). The trial judge determ ned that Schoate did
not institute the crimnal prosecution at issue in this case.
This pronpted himto dismss the appellant's suit agai nst Schoate
and her enployer. W reviewthe evidence presented by the
appellant to determne if it nmakes out a prima facie case upon
which a jury could reasonably conclude that Schoate procured the

institution of the prosecution.

Schoate was the collection nmanager of the Bank and, as
such, was charged with the duty "to handl e bad debts.” In that
capacity, she had had a working relationship with Oficer

Brakebill for at least five years. During that period, she had

3% n the instant case, the parties do not focus on the appellant's theory
of false inmprisonment. The trial court apparently directed a verdict on both
of the appellants' theories predicated on its determ nation that Schoate, and
hence the Bank, were not |legally cul pable for the crimnal prosecution and its
effects.



been involved with Brakebill on "numerous" worthless check
prosecutions. Wen she received a bad check, she would normally
contact Brakebill by phone. |[If an arrest was to be nade, the
officer would open a file. |If the Bank wanted to prosecute,
Brakebill would take out a warrant. He followed Schoate's
"marching orders and her instructions.”™ There is no indication
in the record that Brakebill nade any independent investigation

of the facts related to him by Schoate.

In the latter part of January, 1991, Schoate contacted
Brakebi || regarding two worthl ess checks the Bank had received
fromthe appellant. One check was in the anpbunt of $1, 311. 65;
whil e the other check was for a | esser anbunt. Brakebill told
Schoate that she could not prosecute on the smaller of the two
checks because it was a paynent on a preexisting debt. As to the
ot her check, the one involved in the prosecution at issue in this
case, Schoate apparently indicated to Brakebill that the Bank did
not repossess collateral securing Hatfield' s note in exchange for
the check. Brakebill told Schoate that if she wanted himto
pursue prosecution, she would have to wite hima letter to that
effect. This she did by correspondence dated February 1, 1991,

in which she said

Pl ease continue | egal action on Richard
Hatfield dba Frank A. Wite Co. M. Hatfield
did not do as he prom sed.

Schoate admtted that her letter was not a request that Brakebil
proceed with a civil lawsuit against Hatfield. Schoate knew that
Brakebi |l had never filed a civil warrant on any of the bad

checks she had referred to himin the past. On the contrary, she



knew that all of those referrals had resulted in crim nal
charges. She knew the difference between a civil suit and a

crimnal action.

When Schoate |eft the $1,311.65 check at Brakebill's
of fice, she penned hima note asking that he "[p]| ease prosecute
for check.”" This occurred before Brakebill took out the bad

check warrant.

On February 7, 1991, Brakebill swore out a warrant
agai nst Hatfield. The next day, Hatfield appeared before a

magi strate and the charge was di sm ssed.

Under Wkle, it is clear that "it is not necessary that
a person actually swear out the warrant to be liable" for
mal i ci ous prosecution. 658 S.W2d at 98; but it is |ikew se
cl ear that before one can be liable, that person "nust do
sonmething nore than nmerely give information." 1d. at 99. The
person sought to be found Iiable nust "take[] some active part in
i nstigating or encouraging the prosecution.” 1d. at 98 (quoting
from Prosser on Torts, 4th ed., page 836). This latter concept
is further explained by the following from Coment D to Section
653 of the Restatenent of Torts, Second, page 407-08, an earlier

versi on of which was quoted with approval in Wkle:

. one who procures a third person to
institute crimnal proceedi ngs agai nst
another is |liable under the sane conditions
as though he had hinself initiated the
proceedi ngs. A person who does not hinself
initiate crimnal proceedings may procure
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their institution in one of two ways: (1) by
inducing a third person, either a private
person or a public prosecutor, to initiate
them or (2) by prevailing upon a public
official to institute themby filing an
information. It is, however, not enough that
sone act of his should have caused the third
person to initiate the proceedings. One who
gives to a third person, whether public
official or private person, information of
anot her's supposed crim nal conduct or even
accuses the other person of the crine, causes
the institution of such proceedings as are
brought by the third person. The giving of
the information or the nmaking of the
accusation, however, does not constitute a
procurenent of the proceedings that the third
person initiates if it is left to the
uncontrol |l ed choice of the third person to
bring the proceedings or not as he may see
fit.

See Wkle, 658 S.wW2d at 99.

When the evidence in this case is viewed in a |light
nost favorable to the appellant, it arguably shows that Schoate
was an active participant in the swearing out of the crimnal
warrant against Hatfield. One could conclude, based upon prior
deal i ngs between Schoate and Brakebill, that the |atter swore out
warrants for the Bank based sol ely upon Schoate's request. This
is a fair reading of Brakebill's testinony. It is true that
Schoate painted a sonewhat different picture of their
rel ati onship. According to her, she referred checks to Brakebil
and it was then up to himto nmake a decision as to what he should
do; but we are directed to ignore this "countervailing testinony"

on a notion for directed verdict.

O ficer Brakebill gave the follow ng testinony:

Q You would not have proceeded with this
i nvestigation until she asked you to?



A That's correct.
Q Al right. The reason that you --

A You don't have a conpl ainant, you don't
have a crinme.

Q Sure. In practical effect, the
conplainant in this case was going to be
Bel i nda Schoate and the bank?

A That's correct.

Q You were just follow ng her instructions
and marching orders?

A That's correct.

Q Al right. Now, did she, in fact, drop
you a letter?

A Yes, sir, she did.

* * *

Q You received a letter fromMs. Schoate
bef ore that date?

A That's correct.

Q And that's the letter that we have dated
February 1, 19917

A Yes, sir.

Q Is it fair to say that -- it was not a
trick question before, but that you had this
letter in your file before you proceeded with
t he prosecution?

A Yes, sir, it is.

Q Al right. That letter, then, plus what
we have previously marked as Exhibit No. 2
were the two pieces of information that you
had in your file?

A That's correct.

* * *

Q Let ne rephrase the question. Do |
understand, then, that the totality of your
I nvestigative file --

A |Is here on this desk today.
-- was -- let ne just enunerate those -

woul d be the check which is listed as Exhibit
No. 2?



(Wtness noves head up and down.)

A

Q The letter which is Exhibit No. 5?
A (Wtness noves head up and down.)
Q

The warrant which is Exhibit No. 3 and 4,
the warrant and affidavit?

A That's correct.

Q Did you have any other docunents ot her
t han what | have just identified?

A The arrest report.

* * *

Q Dd[Hatfield] try to explain to you what
had transpired between he and Bel i nda
Schoat e?

A He may have, but --

Q You were follow ng orders at that tinme?

A | just -- | was acting basically as a
civil processor.

* * *

Q Al right. | take it were it not for the
i nsi stence of Ms. Schoate to prosecute that
you woul d not have taken it upon your own to
do so?

A 1If I had not had a conplainant, | would
not have filed a conplaint.

Fromthis testinony, and reasonable inferences to be drawn from
it, a jury could reasonably conclude that Schoate nade the

deci sion to prosecute Hatfield and that Brakebill, w thout
further investigation, sinply swore out the warrant, i.e., that
Brakebill was nmerely doing the Bank's "bidding." Wile it is
obvi ous that Schoate and the Bank had no | egal control over
Brakebill, a jury could reasonably conclude that Brakebill had
vested Schoate with practical control over his actions as they
pertained to the Bank's worthl ess check prosecutions. Wen the

evi dence is construed nost favorably to the appellant, a jury



coul d conclude that Schoate, and vicariously the Bank, took an

"active part in instigating or encouraging the prosecution."”

Based on the foregoing, we conclude that the tria

court erred in directing a verdict for Schoate and the Bank.

The trial court directed a verdict in favor of officer
Brakebi || because it found that he was inmmune fromthis suit
under T.C. A § 29-20-205.* 1In so holding, the court bel ow
commtted error. T.C A 8 29-20-205 does not address the subject
of a governnental enployee's immnity. That statute, by its
terns, only applies to "governnental entities." Alimted

immunity is granted to governnental enployees by T.C A 8§ 29-20-

“T.C.A. § 29-20-205 provides, in pertinent part, as follows:

Immunity fromsuit of all governmental entities is
removed for injury proximtely caused by a negligent
act or om ssion of any enployee within the scope of
hi s enpl oynent except if the injury:

* * *

(2) Arises out of false imprisonment pursuant to a
mttinus froma court, false arrest, malicious
prosecution, intentional trespass, abuse of process,
l'i bel, slander, deceit, interference with contract
rights, infliction of mental anguish, invasion of
right of privacy, or civil rights;
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310 (b) and (c)® however, neither of those provisions justify

the directed verdict for Brakebill in this case.

The appel l ee Brakebill in his brief does not attenpt to
defend the trial court's reliance on T.C A § 29-20-205. Rather,
he argues that the appellant is not entitled to relief because,
so the argunent goes, he was responsible for the court's error.
For this position, he relies upon T.R A P. 36(a) which provides

as foll ows:

The Supreme Court, Court of Appeals, and
Court of Crim nal Appeals shall grant the
relief on the law and facts to which the
party is entitled or the proceedi ng ot herw se
requires and nay grant any relief, including
the giving of any judgnent and maki ng of any
order; provided, however, relief may not be
granted in contravention of the province of
the trier of fact. Nothing in this rule
shall be construed as requiring relief be

°T.C.A. § 29-20-310 provides, in pertinent part, as follows:

* * *

(b) No claimmy be brought against an enpl oyee or
judgment entered against an enployee for damages for
which the immunity of the governmental entity is
renmoved by this chapter unless the claimis one for
medi cal mal practice brought against a health care
practitioner. No claimfor medical mal practice may be
brought against a health care practitioner or judgnent
entered against a health care practitioner for damages
for which the governmental entity is liable under this
chapter, unless the amunt of damages sought or
judgnment entered exceeds the mnimumlimts set out in
8§ 29-20-403 or the anmount of insurance coverage
actually carried by the governmental entity, whichever
is greater, and the governmental entity is also made a
party defendant to the action.

(c) No claimmy be brought agai nst an enpl oyee or
judgment entered against an enployee for injury

proxi mately caused by an act or om ssion of the

empl oyee within the scope of the enployee' s enpl oyment
for which the governmental entity is inmmune in any
ampunt in excess of the amounts established for
governmental entities in 8 29-20-403, unless the act
or omission was willful, malicious, crimnal, or
performed for personal financial gain, or unless the
act or om ssion was one of medical mal practice
commtted by a health care practitioner and the claim
is brought against such health care practitioner

Cf. Johnson v. Smth, 621 S.W2d 570 (Tenn. App. 1981).
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granted to a party responsible for an error

or who failed to take whatever action was

reasonably available to prevent or nullify

the harnful effect of an error.

Brakebill and the Gty of Cevel and sought a directed
verdi ct on the sole ground that both parties were i mune under
T.C A 8§ 29-20-205. Wen the trial court asked counsel for
Hatfield for a response to this argunent, he sinply said "it
[meaning T.C. A 8§ 29-20-205] says what it says." Brakebil
argues that this statenment places responsibility for the court's
error on Hatfield. W disagree. There is no evidence in the
record to suggest that Hatfield s counsel consciously invited the
trial court to commt error. It was Brakebill, not Hatfield, who
erroneously suggested that T.C. A § 29-20-205 i nmuni zed
Brakebill. If anyone pronpted the trial court to commt error,

It was Brakebill who affirmatively argued that the statute

applied to him

We hold that the plaintiff's proof as to Brakebil

makes out a prina facie case as to his liability.

In view of our holding as to the appellant's first two
i ssues and the appellee Brakebill's issue, it is not necessary
for us to decide whether the appellant's third i ssue warrants
reversal of the trial court's judgnent. W wll, however,
address the evidentiary questions raised by the appellant for the

trial court's guidance when this matter is retried.

Prior to trial, the appellant filed a notion in |imne

i n which he sought to exclude
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[alny reference to the credit history,

previ ous or subsequent bad checks, any nenos
furni shed by the bank relating to bad checks
or caution notes relating to the sane and any
notice of levy issued by the Internal Revenue
Servi ce.

The trial court denied the notion at a pre-trial hearing;

however, follow ng the plaintiff's announcenent that he rested
and before the trial court reversed an earlir ruling and granted
Schoate and the Bank a directed verdict, the trial court did hold
that the defendants could not present evidence of specific acts
of the plaintiff that the court determ ned were cunul ative to the
plaintiff's admi ssions in his testinony. Since this ruling was
favorable to the appellant, we do not view it as being a part of

his issue with respect to the notion in |imne.

In a nmalicious prosecution case, the plaintiff nust
show that the underlying action was instituted w thout probable
cause. One of the elenents of a worthless check prosecution is
the i ssuance of a check "with fraudulent intent or knowi ngly."
See T.C.A. 8 39-14-121. \Wile evidence of Hatfield s bad checks
is not adm ssible to showthat Hatfield acted "in conformty with
[a] character trait," See Tenn. R Evid. 404(b); such evidence is
adm ssi bl e for another purpose--it is relevant to show Schoate's
state of mind as it pertains to the issue of probable cause to
believe that Hatfield acted with a fraudulent intent or
know ngly. |If Schoate can show she was aware of a pattern of
checks being issued by Hatfield that were not supported by funds,
she could argue that this pattern inpacted her decision to
prosecute in this case, i.e., that his willingness to pass bad
checks in the past supported her conclusion in this case--

probabl e cause--that he had acted with a fraudul ent intent rather

13



than innocently or with the m staken belief that he had
sufficient funds in his account to pay the check in question. W
bel i eve her know edge of bad checks in the past is relevant to
the issue of probable cause in this case. W do not believe it
I's rendered inadm ssible by a Rule 403 analysis. See Tenn. R

Evid. 403.

In this case, the appellant alleged in his conplaint
that he had been "damaged in his self-esteemand his reputation
bot h personal and business and [had] suffered consi derabl e nental
di stress and enotional trauma.”™ Wth respect to his claimof
fal se inprisonnment, he alleged "nental suffering, humliation,
injury to reputation, interruption of business and | egal
expenses. " Wen he argued his notion in |imne, he abruptly
announced that he was no | onger seeking damages for injury to his
busi ness or personal reputation. At one point in his argunent,

he stated that

[t]he claimis for the shane, humliation,
enbarrassnment that resulted fromthat episode
and not hing further.

Despite the appellant's concession, there is still doubt in the
record as to whether damage to reputation is or is not an el enent
of his clainmed damages. This doubt conmes fromthe fact that
counsel and the court engaged in a discussion after the appellant
had rested which seens to indicate that danage to reputation is
still a part of the appellant's case. W w |l address this doubt

| ater in this opinion.
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We do not understand how the appellant's claimfor
"shanme, humliation, enbarrassnment” can be evaluated in a
vaccuum w thout reference to his reputation, i.e., what others
think about him It seens to us that one's preexisting
reputation is inportant in evaluating an individual's claimthat
he or she has suffered an injury of an enotional and/or nental
character arising out of an incident that, by its very nature, is
calculated to adversely affect that reputation. By the sane
t oken, we know from our common experience that a person's
reputation can be so bad as to conpel an observer to concl ude
that he or she is beyond the point of "shanme, humliation,
enbarrassnment” resulting frombad publicity. It seens to us that
one feels "shame, humliation, enbarrassnment,” at |least in part,
as a result of the attitude of others toward that person. |If
ot hers al ready have a | ow opi nion of a person, can he or she
honestly claimthat a given act has further damaged an al ready
poor reputation? This is obviously a question for the jury; but
it is difficult for that body to fully resolve this issue unless

and until it knows what a person's reputation was to begin wth.

The matters alluded to in the notion in limne are al
rel evant on the question of the appellant's reputation. They
conme into evidence for sone purpose other than "to show action in
conformty with [a] character trait.” 1d. W do not believe
this evidence should be excluded because of a Rule 403
evaluation. See Tenn. R Evid. 403. Wether the evidence is
ot herwi se adm ssi bl e depends upon the context in which it is

of f er ed.
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The appel | ant nust make an election in this case--
either he is seeking broad damages or he is not. |If he wants to
keep his reputation out, then his suit is nerely one for | egal
expenses and one for damages for "interruption of business", if
any such damages are shown. |If he wants to seek any of the other
darmages alleged in his conplaint, then his reputation is "in
pl ay" and all of the subject evidence is relevant on the issue of

that reputation

Wthin 30 days of the filing of the mandate in this
case, the appellant will file a witten election in the trial
court with respect to his claimfor danages; however, regardl ess
of that election, evidence of prior worthless checks known to
Schoat e and ot her evidence known to her inpacting the issue of
whet her she had probable cause to institute the worthl ess check

prosecution of Hatfield are clearly relevant on that issue.

The judgnent of the trial court as to the Gty of
Cleveland is affirmed. The judgnent of the trial court as to the
ot her appellees is vacated and this cause is renanded to the
court below for further proceedings consistent with this opinion.
Exerci sing our discretion, we assessed the costs on appeal one-
fourth to the appellant and three-fourths to the appell ees
Cl evl and Bank & Trust Conpany, Belinda Schoate, and Barry

Br akebi |l | .

Charl es D. Susano, Jr., J.

CONCUR:
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Don T. McMirray,

J.

WIIliam H.

| nman,

Sr. J.

17



