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We vacate the order of dismissal and remand.
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OPINION

The facts pertinent to this appeal are undisputed. Denise Kissick (“Mother”) and Edward
Kallaher (* Father”) are the unmarried parents of aminor child (“Child”) borninearly 1994. In July
1994, Father filed a petition with the Juvenile Court of Memphis and Shelby County alleging six-
month old Child was dependent and neglected while in Mother’s custody. The court appointed a
CASA worker in September 1994. In November 1994, the court found Child was dependent and
neglected and “living with the mother in an unsanitary and immoral environment . ...” However,
the court awarded custody to Mother and visitation to Father.

In 1996, Mother placed Child in Father’s custody. In March 1998, Mother removed Child
from Father, and Father filed a petition alleging dependency and neglect. The matter was heard in
May 1998; Father was awarded custody and Mother was awarded visitation.



In August 2000, Mother filed a petition to modify and for custody. Following an October
hearing, the trial court declined to change custody and modified the order dlightly with respect to
viditation arrangements.

When the current dispute between the parties arose in January 2004, Mother was living in
Indianaand Father in Memphis. On January 6, 2004, Father filed a petition for contempt, to modify
Mother’ sparenting time, and for child support. Inhispetition, Father alleged Mother failed to return
the Child from holiday visitation on January 3, as agreed.’ On January 7, Mother filed apetition to
modify visitation and custody and all eging Child was dependent and neglected. On April 13, Mother
filed an amended petition specifically alleging Child was dependent and neglected. The juvenile
court referee heard the matter on April 13.

Followingthe April 13, 2004 hearing, thejuvenile court sustained Father’ s petition; reduced
Mother’ svisitation to supervised, daytimevisitation one Saturday per month, for at |east six months,
in Shelby County; ordered M other to pay child support and retroactive support; dismissed Mother’s
petition to modify; dismissed Mother’ s petition for dependency and neglect; and ordered Mother to
pay Father's attorney’s fees. Mother requested a hearing before a judge, and the juvenile court
appointed aguardian ad litem. In July 2004, Father filed apetition for contempt alleging M other had
failed to pay child support. The court issued an attachment pro corpus and required Mother to post
bond following a hearing which Mother failed to attend.

Thematter wasultimately heard in August 2004 by juvenilereferee Haltom, acting asspecial
judge. Thecourt dismissed Mother’ spetitionto modify and her petition for dependency and neglect;
dismissed Father’ s petition for contempt and set aside the order of attachment; modified visitation;
ordered Mother to post a$500 performance bond; ordered that no unmarried persons shall spend the
night in parties home when Child was present and that Father’ s brother would not be in Father’s
home while Child was there; ordered Mother to pay child support by income assignment; and
ordered Mother to pay Father’s attorney’ s fees.

On September 2, 2004, Mother filed anotice of appea to Shelby County Circuit Court. The
circuit court dismissed the matter on January 3, 2005. Mother filed anotice of appeal to this Court
and in June 2005 filed anotice of no trial transcript. We vacate the trial court’s order of dismissal
and remand for further proceedings.

1I n her brief to this Court, M other asserts that, in January 2004, she sought an emergency protective custody
order while Child was visiting her over the Christmas holidays. M other alleges she was concerned for Child’s safety
because Child (now ten years of age) expressed discomfort with her uncle who lived in Father’s home. She asserts the
petition was denied and that she returned Child to Father’s custody on January 4.
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| ssue Presented

The issue presented for our review, aswe perceiveit and as presented at oral argument,?is
whether the circuit court erred when it dismissed Mother’s appeal of the juvenile court’ s dismissal
of her dependency and neglect petition without a hearing or the presentation of any evidencein the
matter, but only upon statements of counsel and the guardian ad litem in chambers.

Analysis

The partiesdo not dispute that the juvenile court had jurisdiction over Mother’ s dependency
and neglect petition or that, under Tennessee Code Annotated 37-1-159(a), appellate jurisdiction
over dependency and neglect ordersis within the circuit court.® The Code provides:

The juvenile court shall be acourt of record; and any appea from any final order or
judgment in adelinquency proceeding, filed under this chapter, except a proceeding
pursuant to § 37-1-134, may be made to the criminal court or court having criminal
jurisdiction that shall hear the testimony of witnesses and try the case de novo; and
any appea from any final order or judgment in an unruly child proceeding or
dependent and neglect proceeding, filed under this chapter, may be made to the
circuit court that shall hear the testimony of witnessesand try the casede novo. The
appea shall be perfected within ten (10) days, excluding nonjudicial days, following
the juvenile court's disposition. If arehearing of a matter heard by a referee is not
requested or provided pursuant to § 37-1-107(e), thedate of theexpiration of thetime
withinwhichto request rehearing shall bethedate of dispositionfor appeal purposes,
and the parties and their attorneys shall be so notified by the referee. If thereisa
rehearing by the judge, the appeal period shall commence the day after the order of
disposition is entered.

Tenn. Code Ann. 8 37-1-159(a)(2005). The parties aso do not disputethat, in this case, the circuit
court did not hear the sworn testimony of witnessesor conduct atrial. Rather, thecourt “heard” only
statements of the parties attorneys and the guardian ad litem in chambers. Thus, the issue before
usiswhether the proceedingsinthecircuit court constituted ade novotrial asrequired by the statute.
They did not.

2In his brief to this Court, Father asserts this appeal should be dismissed for failure to follow the rules of
appellate procedure. Except for Rule 4 regarding the time for filing a notice of appeal, this Court may waive the rules
of appellate procedure. Tenn. R. App. P. 2. Assuming, arguendo, M other has failed to follow the rules of procedure,
in light of the nature of the matter before us, we suspend application of the rules of procedure in this case.

3I n his brief to this Court, Father asserts the issues are not properly before the Court because the proceeding
below was not a dependency and neglect proceeding appeal able to circuit court, but a custody proceeding which should
have been appealed to this Court. In light of the record and the parties’ assertions at oral argument, we agree with
M other that the matter appealed to circuit court arose from her dependency and neglect petition. Accordingly, under
Tennessee Code Annotated § 37-1-159(a), appellate jurisdiction was within the circuit court.
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ThisCourt previously hasaddressed the question of what constitutesade novo hearing under
Tennessee Code Annotated § 37-1-107(€), which provides:

Any party may, within five (5) days thereafter, excluding nonjudicial days, file a
request with the court for a hearing by the judge of the juvenile court. The judge
may, on the judge's own motion, order a rehearing of any matter heard before a
referee, and shall allow a hearing if a request for such hearing is filed as herein
prescribed. Unless the judge orders otherwise, the recommendation of the referee
shall be the decree of the court pending arehearing.

Tenn. Code Ann. 8§ 37-1-107(e)(2005). In Kelly v. Evans, we held that a “hearing” under that
subsection of title 37, chapter 1, contemplated “atraditional hearing de novo asin an appeal from
ageneral sessionscourt to acircuit court” and not ade novo hearing based on the record of ahearing
before a juvenile court referee. Kelly v. Evans, 43 SW.3d 514, 515 (Tenn. Ct. App. 2001).
Accordingly, we held that the juvenile court judge had erred in reviewing the matter on the record.
ld. We vacated the judgment of the juvenile court and remanded for ade novo trial. Id.

Tennessee Code Annotated 8 37-1-159(a) unambiguously contemplatesadenovotrial which
includes “testimony of witnesses.” A denovo tria is“[a] new trial on the entire case - that is, on
both questions of fact and issuesof law - conducted asif there had beenno trial inthefirst instance.”
Black’s Law Dictionary 1544 (8" ed. 2004). Unsworn statements made by counsel and aguardian
ad litemin chambers constitute neither “testimony” nor trial. SeeKelly, 43 S.W.3d at 515-15; Wyatt
v. Lassiter, 299 S.W.2d 229, 237 (Tenn. App. 1957).

Althoughwearenot insensitiveto thefact that these partieshave engaged in a most continual
litigation for over ten years, Mother is entitled to a de novo trial of her dependency and neglect
petitioninthecircuit court. ThisCourt urgesthe parties, however, to work together to resolvetheir
differencesin the best interests of their child.

Holding
In light of the foregoing, the judgment of the trial court is vacated, and this matter is

remanded to the circuit court for further proceedings consistent with thisopinion. Father’s request
for attorney’ sfees on appeal isdenied. Costs of thisappeal aretaxed to Appellee Edward Kallaher.

DAVID R. FARMER, JUDGE



