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homes. We affirm.
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OPINION

Background

Plaintiffs and Defendant own lots in the Oma Lee Williams subdivision in Sevier
County, Tennesseethat aresubject to recorded subdivision restrictions, which state, in pertinent part:

1. Notemporary building of any kind including mobile homes, tents, or trailers, or
the like shall be built or placed on any lot at any time, except that temporary
construction contractor’s trailers may be placed upon a lot during the time of
construction of the permanent improvements on the lot.

* * %

3. No trailer or mobile homes may be erected on any lot in the subdivision at any
time.

Defendant had amodular home delivered to hislot in two piecesviatruck and began
to assemble the modular home. Plaintiffs obtained a temporary restraining order prohibiting
Defendant from continuing construction and placement of the modular home on Defendant’s lot.
Plaintiffs then sought to have their temporary restraining order converted into a permanent
injunction.

The bench trial was on October 18, 2004. TheTria Court heard opening statements
and then essentialy announced that it would accept as true Defendant’s evidence as to the
characteristicsand nature of the homeincluding thefactua statementsmade by Defendant’ sattorney
asto how the homein question was constructed and how it was delivered to Defendant’slot. In his
opening statement, Defendant’ s attorney asserted that Defendant’s modular home is completely
different from a manufactured home or double-wide and is built to be as good as, or better than, a
home built on-site or what also is known as a stick-built home, but simply is constructed in a
controlled environment rather than on-site. Defendant’s attorney admitted that the home was
fabricated off-site and transported to Defendant’s lot via trucks. Defendant’s attorney further
asserted that the modular home is not built on a permanent chassis, which makes it different from
manufactured homes and mobile homes asdefined in Tenn. Code Ann. 88 47-9-102, 55-1-105, and
68-126-202. Defendant’s attorney asserted that the existing case law in Tennessee concerning
restrictions of this type dealt with double-wide homes that had axles, wheels, tongue, title, and
license, and not with modular homes.

The Tria Court allowed both sidesto make an offer of proof of further evidence and
both sides did so. Defendant submitted the plans for the modular home, the Oma Lee Williams
subdivision restrictions, and six sets of subdivision restrictions for other subdivisions that were
recorded around the same time as the Oma Lee Williams restrictions. Plaintiffs submitted two
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photographs showing the pieces of the modular home on Defendant’s lot. The Trial Court in
rendering its decision considered the additional evidence offered by Defendant in its offer of proof
as evidence in the case.

The Trial Court entered its order on November 23, 2004, finding and holding, inter
alia

The Court heard from respective counsel for Plaintiffsand Defendant, considered all
of the arguments of counsel, the stipulated facts, and further considered the
documentstendered by the Defendant (to betendered as post hearing documents) and
the entire record, the Court makes the following findings:

1. The Court finds that the structure in question is a modular home.

2. The Court finds that the modular home was built by Redman Homes
according to standards set by the State Fire Marshall’s Office in the Codes
Enforcement Section of the Department of Commerceand Insuranceaccordingtothe
plans submitted in the post-hearing filings and having those construction elements
as represented by Defendant’s counsdl at the hearing.

3. That the home was delivered to the site in sections by a carrier with a
hauling system asreflected in the photographs (stipul ated exhibits) filed post-hearing.

4. That the Court believes the Apollo Shores Community and
Maintenance, Inc. v. Lynn, Tennessee Court of Appeds, June 21, 2000, E-199-
00946-COA-R3-CV s the controlling authority under the facts and circumstances
before this Court. That opinion states that “the manner of construction between a
‘modular home' and a‘mobile home' was a difference without a distinction.”

* * %

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Plaintiffs are entitled to atemporary injunction and a mandatory injunction against
the Defendant requiring the Defendant, Jordan Lee Fox, to remove this structure
within thirty (30) days after the Order becomes final.

Defendant appeals the Trial Court’s November 23, 2004 order to this Court.
Discussion
Although not stated exactly as such, Defendant raises one issue on appeal: whether

the Trial Court erred in holding that Defendant’s modular home violated the Oma Lee Williams
subdivision restrictions.



Our review isdenovo upon therecord, accompani ed by apresumption of correctness
of thefindingsof fact of thetrial court, unlessthe preponderanceof the evidenceisotherwise. Tenn.
R. App. P. 13(d); Bogan v. Bogan, 60 S.W.3d 721, 727 (Tenn. 2001). A trial court's conclusions of
law are subject to a de novo review with no presumption of correctness. S. Constructors, Inc. v.
Loudon County Bd. of Educ., 58 S.W.3d 706, 710 (Tenn. 2001).

Defendant argues, in part, that the Trial Court’s reliance upon this Court’ s decision
in Apollo Shores Community and Maintenance v. Lynn is misplaced because, Defendant asserts,
Apollo Shores and the cases relied upon in that Opinion dealt with double-wide or manufactured
homes and not modular homes. Apollo Shores Cmty. & Maint. v. Lynn, No. E-1999-00946, COA -
R3-CV, 2000 Tenn. App. LEXIS 403 (Tenn. Ct. App. June 21, 2000), no appl. perm. appeal filed.
Defendant asserts that his structure is a modular home which differs from double-wide or
manufactured homes both in fact and in its treatment under Tennessee law.

Defendant argues that the appellate courtsin Tennessee never have addressed acase
actualy involving amodular home. In support of this position, Defendant’ s appellate brief asserts:
“The semantical problem arose in Albert v. Orwige when the defendant attempted to describe the
disputed structure as a “modular home” (when it was a double-wide) in order to attempt to
distinguish it from a*“mobile home” prohibited under the subject restrictions.” Defendant argues
that the appellate courtsin Tennessee never have addressed a case “involving atrue modular home
built in conformity with and regulated under the Tennessee Modular Building Act, and neither titled
nor containing the other *‘mobile’ characteristics of double-wide manufactured homes.” Defendant
asserts that “[tjrue modular homes are built for permanent installation, with ‘modules or
components completed at the factory and then transported to the site....[and that the] materialsand
construction are on par or arguably better than site built homes.”

Defendant assertsthat hismodular homediffersfactually inasignificant manner from
double-wide or manufactured homes. At trial, Defendant asserted that his modular homeisbuilt to
be as good as, or better than, a stick-built home, but merely is constructed in a controlled
environment rather than at the site. Defendant asserted that his modular home differs from a
manufactured home or amobilehomebecause the modul ar homeisnot built on apermanent chassis.
However, Defendant admitted that his modular home was fabricated off-site and transported to
Defendant’slot viatrucks. Defendant submitted the plans for the modular home and assertsin his
appellate brief that the plansshow that themodular home*“isconstructed with 2 x 6 exterior framing;
2 x 4 interior framing; truss floor systems with plywood flooring; flat interior ceilings; dry wall
interior walls; shingled roof, R38 roof insulation and R19 wall and floor insulation ....” While the
plansin the record may indeed show these features, the record isdevoid of any evidence that would
show how these features compare with the framing, flooring, ceilings, walls, roof, etc. used in a
manufactured home, amobile home, or asite-built home. Thereisnothing in therecord with which
to contrast and compare Defendant’ s modular home plans. Nor isthere any proof in the record that
would show this Court the import of the facts detailed in the modular home plans.



The facts contained in the record on appeal are similar to, but not identical to, the
facts contained in the Albert v. Orwige case about which Defendant complains. Albert v. Orwige,
731SW.2d 63 (Tenn. Ct. App. 1987). The Albert Court stated that the structureat issuein that case:

consisted of two units, each fifty-two feet long and approximately thirteen feet wide.
Each unit was pulled by atractor-truck over the public highways to defendants’ lot
in Riverview Subdivision. Concrete footers were poured at the site for the
foundation. Anchors were imbedded in the footers on which were built pillars of
concrete blocks. The two units were bolted together and secured to the anchors by
means of meta straps. The assembled structure was constructed on four 1-beams
running thelength of the units. The space between the foundation or footing and the
structure was subsequently enclosed on three sides by an additional concrete block
foundation.

In support of their contention that the structure is a“modular home” rather
thana”mobilehome,” defendantsrely heavily onthe manner inwhich their structure
was constructed, when compared to aconventional mobilehome. 1t was pointed out
that defendants’ structure was made with wooden studs and roof trusses, an asphalt
shingleroof, and a plywood subfloor with exterior masonite siding. Aswe shall see
from the following authorities, thisis a distinction without a difference.

Albert, 731 SW.2d at 64-65. Although Defendant points out that his modular home is not
constructed on I-beams, wefind thisdifference of no moresignificancethan thesimilaritiesbetween
Defendant’ s structure and the structurein Albert. Asin Albert, Defendant’ s home consisted of two
units that were brought to the site by trucks. Id. at 64. In addition, although Defendant argues that
the construction elements in his modular home differ from that of a manufactured home, the
construction elements as introduced into the record show that just asin Albert, Defendant’s home
had wooden framing, a plywood subfloor, and a shingle roof. Id. at 65. As such, the construction
elements that Defendant argues provide for a significant factual difference between his modular
home and a manufactured home do not support his argument.

We also note that the factsin the record regarding Defendant’ s modular homewhile
not identical are similar not only to the facts regarding the structure in Albert, but aso to the facts
regarding manufactured homes in other cases including Beacon Hills Homeowners Ass'n, Inc. v.
Palmer Props., Inc., which stated:

The structure here consisted of two units. Each unit was pulled by a tractor-truck
over the public highways to defendants' lot in Beacon Hills Subdivision. Concrete
footerswere poured or proposed to be poured at the sitefor thefoundation. Thetwo
units were to be attached together and secured to the foundation. The assembled
structure was constructed on four I-beams running the length of the units. The space
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between the foundation or footing and the structure was to be enclosed. The only
differencebetween the case under consideration and Albertisthat, here, the appellant
proposed to add agarage, porch and use brick on alarge portion of the exterior of the
structure.

Beacon HillsHomeowners Ass'n, Inc. v. Palmer Props., Inc., 911 SW.2d 736, 738 (Tenn. Ct. App.
1995).

As this Court reaffirmed in Apollo Shores: “The Court [in Albert v. Orwige] noted
that the manner of construction between a‘modular home' and a‘mobile home' was a difference
without adistinction. We agree that the same reasoning can be applied to a‘ manufactured home'
and a“‘mobile home.”” Apollo Shores, 2000 Tenn. App. LEX1S 403 at *9.

Defendant also argues that his modular home should be treated differently than
double-wide and manufactured homes have been treated under Tennessee case law because our
Legislature hasenacted statutesthat definethesetermsdifferently. Defendant citestothe Tennessee
Modular Building Act, which defines the term *modular building unit’ as:

(6) “Modular building unit” meansastructural unit, or preassembled component unit
including the necessary electrical, plumbing, heating, ventilating and other service
systems, manufactured off-site and transported to the point of use for installation or
erection, with or without other specified components, as a finished building and not
designed for ready removal to another site. “Modular building unit” does not apply
to temporary structures used exclusively for construction purposes or nonresidential
farm buildings.

Tenn. Code Ann. 8§ 68-126-303(6) (2001). Defendant cites the Tennessee Motor Vehicle Title and
Registration Law, which defines the terms * manufactured home' and * mobile home' as:

(1) “Manufactured home” means any structure, transportable in one (1) or more
sections, which, inthetraveling mode, iseight (8) or more body-feet inwidth or forty
(40) or more body-feet in length, or when erected on site, is three hundred twenty
(320) or more squarefeet, and which isbuilt on apermanent chassis and designed to
be used asadwelling with or without a permanent foundation when connected to the
required utilities, and includesthe plumbing, heating, air-conditioning and electrical
systems contained therein....

(2) “Mobile home or house trailer” means any vehicle or conveyance, not self-
propelled, designed for travel upon the public highways, and designed for use as a
residence, office, apartment, storehouse, warehouse, or any other similar purpose.
“Mobile home or house trailer” shall include any “ manufactured home” as defined
in subdivision (5);



Tenn. Code Ann. § 55-1-105 (2004)".

These statutes as relied upon by Defendant, however, do not apply to the issue
involved in this case. The Tennessee Modular Building Act was enacted:

(b) Because of the nature of the construction of modular building units, which arrive
at the site of installation with some or all of the electrical, mechanical, plumbing and
other systems aready built into the unit and not able to be inspected at the site
without disassembly or destruction, it is the purpose of this part to provide for the
inspection of modular building unitsfor compliance with building codes at the place
of manufacture.

Tenn. Code Ann. §68-126-302(b) (2001). Thus, the Tennessee M odular Building Act addressesand
appliesto “inspection of modular building units for compliance with building codes ...,” and does
not address the issue of defining the term ‘modular building unit’ for any other purpose. 1d. In
addition, the definitions of ‘ manufactured home' and ‘mobile home' that Defendant cites appear
within the Tennessee Motor Vehicle Title and Registration Law and likewise are not intended to
addresstheissue of defining thesetermsfor purposesof restrictive covenants. Assuch, Defendant’s
reliance upon the differences in these definitions is misplaced, particularly in light of the existing
case law as discussed above.

Defendant aso argues that the Oma Lee Williams subdivision restrictions do not
specifically state that modular homes are prohibited and adding modular homes to the restrictions
would impermissibly broaden them. Asthis Court stated in Apollo Shores.

Generally speaking, restrictions on the free use of real property are not
favored and will be strictly construed. Hicks v. Cox, 978 SW.2d 544, 548 (Tenn.
App. 1998); Beacon Hills v. Palmer Properties, Inc., 911 SW.2d 736, 739.
However, the overriding considerationistheintent of the parties. Hicks, 978 SW.2d
at 548; Beacon Hills, 911 SW.2d at 739.

Apollo Shores, 2000 Tenn. App. LEX1S403 at *7.

This Court discussed the difficulties inherent with the changing terminology as
regards these types of restrictive covenants in Beacon Hills stating:

It seemsclear that it wastheintent of the partieswho prepared therestrictive
covenants when using the term “trailer” were contemplating a “trailer used as a
residence.” Asthetrial court pointed out the use of the term “trailer” is no longer

1The term ‘manufactured home’ also is defined in Tenn. Code Ann. § 47-9-102(53) (2001) and Tenn. Code
Ann. § 68-126-202(4) (2001). The definitions contained in these two statutes are substantially similar to the definition
of ‘manufactured home’ contained in Tenn. Code Ann. 8§ 55-1-105(1) (2004).
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utilized for structures in which people live and even the term “mobile home” seems
to be passé.

Beacon Hills, 911 S\W.2d at 739.

Defendant argues that the term “modular home” wasin usein 1995, when the Oma
Lee Williams subdivision restrictions were recorded and, if the intent were to prohibit modular
homes then that term should have been used. The problem with this argument is that terms of art
and their meanings often change over time. Itisimpossiblefor asubdivisionrestrictionto statewith
certainty every term that may ever be coined for asimilar item being prohibited. For thisreason, we
look to the intent behind the subdivision restrictions. See Apollo Shores, 2000 Tenn. App. LEXIS
403 at *7. The subdivision restrictions applicable in this case provide:

1. Notemporary building of any kind including mobile homes, tents, or trailers, or
the like shall be built or placed on any lot a any time, except that temporary
construction contractor’s trailers may be placed upon a lot during the time of
construction of the permanent improvements on the lot.

* k% %

3. No trailer or mobile homes may be erected on any lot in the subdivision at any
time.

As discussed above, “the manner of construction between a‘modular home' and a
‘mobile home' was a difference without a distinction. We agree that the same reasoning can be
applied to a‘ manufactured home' and a‘mobile home.’” Apollo Shores, 2000 Tenn. App. LEXIS
403 at *9. Whether Defendant’s home is called a modular home, a manufactured home, a mobile
home, a sectional home, or some other term of art, we find, asdid the Trial Court, that the intent of
the parties in adopting these restrictive covenants was to prohibit this type of structure from being
erected on any lot in the subdivision. We find no error by the Trial Court in its holding that
Defendant’ s structure does violate the Oma Lee Williams subdivision restrictions. We, therefore,
affirm the Trial Court’s November 23, 2004 order.

Conclusion

The judgment of the Trial Court is affirmed, and this cause is remanded to the Trial
Court for collection of the costs below. The costs on appeal are assessed against the Appellant,
Jordan Lee Fox, and his surety.

D. MICHAEL SWINEY, JUDGE



