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D. MICHAEL SWINEY, J., concurring in part and dissenting in part.

| find it necessary to dissent, respectfully, asto two parts of the majority’s Opinion.
| concur with the majority’ s Opinion except as further expressed herein.

| respectfully dissent to that portion of the majority’ s Opinion affirming the attorney
feeaward. | fully concur with the majority’ sholding that the 2000 amendment to the Whi stleblower
Act, Tenn. Code Ann. § 50-1-304, created anew measure of damagesfor such claimsin additionto
those allowed prior to that amendment, and, therefore, the majority correctly holds “the Trial Court
erred in applying this amendment retroactively to allow attorney’ s feesin this case.”

Where | depart from the mgjority’ s Opinion on the attorney fee award isits analysis
and ultimate decision to affirm the fee award “by the application of these THRA provisions....” |
agree with the majority that an “employer” under the THRA isa“person” as defined by the THRA
that employs eight or more persons within the state. Tenn. Code Ann. 88 4-21-102(4) and (14). It
was the corporate defendants’ not employing eight or more persons that was the basis, as affirmed
by the mgjority, for the Trial Court’s grant of summary judgment as to Plaintiff’s initial THRA
harassment claim. The majority does not reverse this judgment by the Trial Court asto Plaintiff’s
underlying THRA claim that she was sexually harassed, but then does so as to Plaintiff’s THRA
retaliation claim to justify the award of attorney fees.

| also agreewiththemajority’ sstatement that our Legislature has* decided that sexual
harassment would not be actionable against the employer unless there were eight or more
employees....” See Tenn. Code Ann. §4-21-102(4), and § 4-21-401(Q). | alsotake noissuewiththe
majority’s holding that “the legislature created an independent cause of action in favor of any



employeewho isretaliated against for reporting any actsor practices declared discriminatory, and
also protects the individual employee from [an individual] ... who aids, abets, and otherwise
commands an employer to engage in employment-related discrimination....” (emphasis added.)

Where | disagreewith the magjority isitsfurther conclusion that somehow or another
in aretaliation situation the “employer” initially claimed to have committed the “acts or practices
declared discriminatory” doesnot haveto have eight or more employees. Evenif anindividual can
beheld liablefor retaliation under the THRA, that is not the end of the discussion. Inthat event, the
individual can be held liablefor retaliation, as applicable here, only when, as acknowledged by the
magjority, that individual retaliates*in any manner against aperson because such person has opposed
a practice declared discriminatory by this chapter or because such person has made a charge, filed
a complaint, testified, assisted or participated in any manner in any investigation, proceeding or
hearing under thischapter....” Tenn. Code Ann. 84-21-301(1) (emphasisadded). The problem here
for Plaintiff is that while she may have been retaliated against for opposing her harassment, the
retaliation wasnot for opposing “ apracticedeclared discriminatory by thischapter or because...[she]
has made a charge, filed a complaint, testified, assisted or participated in any manner in any
investigation, proceeding or hearing under this chapter.”

Plaintiff never contended that she made a charge, filed a complaint, or testified or
participated in any investigation, proceeding, or hearing under this chapter. She simply complained
to the harasser himself, and never made acharge, filed acomplaint, or testified or participated in any
investigation, proceeding or hearing under the THRA at least until after the alleged retaliation had
occurred. Likewise, Plaintiff was not retaliated against because she “ opposed a practice declared
discriminatory by thischapter....” WhilePlaintiff certainly opposed being harassed or discriminated
against, the harassment was not “a practice declared discriminatory by this chapter” because her
employer did not employ eight or more employees. As acknowledged by the magjority, “only an
‘employer’ can beliable for sexual harassment pursuant to the THRA.....” It isaso acknowledged
by the majority that a*“person” is not an “employer” under the THRA unless it employees eight or
more persons within the state.

What retaliation Plaintiff was protected from by the THRA was retdiation for
opposing “a practice declared discriminatory by this chapter or because...[Plaintiff] has made a
charge, filed a complaint, testified, assisted or participated in any manner in any investigation,
proceeding or hearing under this chapter...” Tenn. Code Ann. 8§ 4-21-301(1). Here, as
acknowledged by the majority, therewasno “employer” under the THRA. Without any “employer”
under the THRA, there could be no sexua harassment by an “employer” as defined by the THRA
itself. The THRA, as enacted by our Legidature, does not prohibit or make discriminatory sexual
harassment by a “person” which employees fewer than eight employees. This being so, Plaintiff
cannot be said to have “opposed a practice declared discriminatory by this chapter” because there
simply was no act or practice by a THRA defined “employer” which was declared discriminatory
by the THRA. In short, Plaintiff opposed being harassed, but the harassment was not a practice
declared discriminatory by the THRA because Plaintiff’ s employer was not an employer under the



THRA itsdf. | believethelanguage of the THRA isclear and that it requires adecision contrary to
that reached by the mgjority asto the affirmance of the award of attorney fees based on the THRA.

| disagree with the mgjority’ sview that Kilgorev. Garner, 1996 WL 469693 (Tenn.
Ct. App. August 20, 1996) isnot applicableto thiscase. Evenif individual liability can attach under
the statute for retaliation and for aiding or abetting, there first must be a discriminatory practice by
a statutorily defined “employer”. Here, as in Kilgore, there is no statutorily defined “employer”
involved, and, therefore, no practicedeclared discriminatory by the THRA. Without therefirst being
apractice declared discriminatory, the exact situation here, an employee such as Plaintiff cannot be
retaliated against for opposing a nonexisting “practice declared discriminatory by this chapter....”
Tenn. Code Ann. § 4-21-301(1) and § 4-21-401(1). While Plaintiff may well have been
discriminated against and harassed because of her sex, such harassment or discrimination is not
prohibited under the THRA. Simply put, in asituation wheretheemployee' semployer employsless
than eight employees, neither an individual who retaliates against the employee nor the employee’s
employer areliable under the THRA for this retaliation related to the employee opposing acts or
practiceswhich are not prohibited under the THRA itself. See Tenn. Code Ann. §4-21-201(4); 84-
21-301; 8§ 4-21-401(1). Thiswasapolicy decision made by our Legisature, and any change to that
policy is one properly addressed by our Legisature.

For the reasons discussed above, | would reverse that portion of the Trial Court’s
judgment awarding attorney fees. Themagjority iscorrect that our Legislature has decided, although
| would not say arbitrarily, that “sexual harassment would not be actionable against the employer
unless there were eight or more employees....” The mgjority is correct that areading of the THRA
as | suggest means that persons in any organization employing less than eight employees are not
prohibited by the THRA from engaging in practices which would be “practice[s] declared
discriminatory by this chapter” if the organization had eight or more employees. Likewise those
same persons also are not liable for retaliating against an employee who opposes these practices
which have not been declared discriminatory by the THRA. This was a policy decision by our
Legidature. | believe such abroad increase of the coverage of THRA as proposed by the mgjority
isapolicy decision best |eft to our Legislature, and respectfully suggest that perhapsit is one that
would be appropriate for our Legislature to revisit at thistime.

| also, respectfully, dissent as to the mgjority’s holding that under the facts of this
case, Plaintiff’sactsin “reporting”, or in fact complaining or objecting only to Revis himself, was
sufficient under the Whistleblower Act. Again, | agree with much of what the majority says. For
example, | take no issue with the majority’ s holding rejecting the argument that “an employee’s
actionsinreportingillegal activitiesto aperson within the employment setting, instead of an outside
entity, are merely private or proprietary, and thus do not promote public safety and welfare.”
Merryman v. Central Parking System, Inc., 1992 WL 330404 (Tenn Ct. App. Nov. 13, 1992).

However, | believe the mgjority reads Merryman too narrowly as| believeit clearly

standsfor the proposition that an employeeto qualify asa“whistleblower” must do something more
than merely complain to the alleged harasser. Id. at *2. The majority attempts to circumvent this
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requirement by noting that Revis was both the “ offending supervisor and company management”
when Plaintiff made her complaintsto Revis. To hold as the mgjority does means that any time an
employeeis harassed or otherwise discriminated against by a supervisor who also is management,
the employee solely by complaining to the harasser himself about his actions triggers
“whistleblower” protection. | instead would hold that Plaintiff’s actions in reporting and
complaining solely to Reviswas privatein nature as | believe under the Whistleblower Statute even
when the harasser isin a management position, the employee must do more than merely and solely
complain to the harasser himself to trigger the Whistleblower Statute. | do not believe the
Whistleblower Statute is written so broadly that an employee by complaining solely to the
employee’ s harasser/supervisor about his actionswould qualify as an act seeking to promote public
safety, welfare, or the public good. For these reasons, | respectfully dissent from the majority’s
decision to affirm the Trial Court’s denia of Defendant’s Motion for Directed Verdict as to the
Whistleblower Statute.

As other than discussed above, | concur fully in the remainder of the majority’ s Opinion.

D. MICHAEL SWINEY, JUDGE



