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D. Michael Swiney, J., dissenting

| respectfully dissent fromthemaority’ sdecisiontoaffirmthe Trial Court’ sdismissal
of thiscase. | have very little dispute, if any, with the law as set forth in the maority’ s Opinion.
Likewise, | have no dispute with the majority’ s statement that “[t]he determinative issue, as we
perceive it, is whether the action was correctly dismissed for lack of personal jurisdiction over the
Defendants.” 1, however, respectfully disagreewiththe mgority’ sapplication of thelaw tothefacts
of this case.

| believe the decision of our Supreme Court in Chenault v. Walker, 36 S.W.3d 45
(Tenn. 2001), and particularly the language quoted by the majority from that Opinion, when applied
to the facts of this case, mandates a reversal of the Trial Court’s decision. Clearly, Plaintiff’s
allegations contained in the Complaint must be taken as true and all factual disputes must be
resolved in Plaintiff’sfavor at this motion to dismiss stage. Chenault v. Walker, 36 S.W.3d at 56.
This being so, for purposes of Defendants’ motion, it is taken as true that Plaintiff is a company
which operatesin the State of New Jersey and islocated in New Jersey. Plaintiff also alegesin his
Complaint that Defendants previoudly filed a lawsuit in Knox County Circuit Court. Where |
disagree with the majority is that the majority then states that they accept as true only “that the
parties were at some earlier time involved in litigation in Knox County, Tennessee.” Plaintiff’s
Complaint clearly alleges that this was not just a lawsuit filed by Defendants in Knox County,
Tennessee, but rather that it was a lawsuit filed in the Circuit Court of Knox County, Tennessee
against Plaintiff, an out-of-state defendant. Was that earlier lawsuit against Plaintiff filed by
Defendantsin Knox County Circuit Court related to the present suit in someway? We have no way
of knowing that oneway or the other from the record before us, but we do know from the allegations
inthe Complaint that these Defendants sued the Plaintiff, anon-Tennesseeresident, in Knox County
Circuit Court, the same court in which the present suit isfiled.



The magjority apparently assumes that Defendants are out of state Defendants solely
because Plaintiff was unable to serve them in Tennessee and eventually served them in Florida. |
believethat isan assumption we cannot make from the record before us. Thefact that Plaintiff was
unableto serve Defendants in the State of Tennessee but was able to serve them in Florida does not
mean necessarily that they are nonresidents of this state, and instead means nothing other than
Plaintiff found Defendants in Florida and served them there. Likewise, this does not demonstrate
that Defendants do not have property located in Tennessee. See Tenn. Code Ann. § 20-2-214(a)(3).

| believe we do not know from the record before us, and neither did the Trial Couirt,
whether Defendants are or are not residents of the State of Tennessee. For the mgjority to hold
otherwiseis, | believe, an assumption on its part rather than fact. Ispersonal jurisdiction over these
Defendants present? Again, | do not know. | do know, however, that the record isinsufficient at
thistimefor usto hold, given the heavy burden on Defendants under the motion to dismiss standard,
that an absence of personal jurisdiction has been shown.

Defendants certainly havethe option to file affidavitsin the Trial Court showing that
they are nonresidents of Tennessee and showing their lack of contact with the State of Tennessee.
Right now, however, the only “facts’ we have before us are that Defendants sued Plaintiff in Knox
County Circuit Court in aseparate lawsuit, and that Plaintiff was unable to serve Defendantsin the
State of Tennessee but was able to servethem in Florida. While Plaintiff has “the ultimate burden
of demonstrating that jurisdiction exists’, Chenault, 36 SW.3d at 56, the initial burden at this
motion to dismiss stage was on Defendants, and they simply failed to meet this burden. “If the
defendant challenges jurisdiction by filing affidavits, the plaintiff must establish a prima facia
showing of jurisdiction by responding withitsown affidavitsand, if useful, other written evidence.”
Chenault, 36 SW.3d at 56. Here, Defendants did not challenge jurisdiction by filing affidavits, but
rather relied solely upon the allegations contained in the Complaint which are, | believe, sufficient
to defeat the motion to dismiss on the ground of lack of personal jurisdiction. | also note asheld by
our Supreme Court, “[i]n deciding whether the plaintiff has met its burden a court may find it
necessary to permit limited discovery or conduct an evidentiary hearing to resolve any apparent
factual questions.” Chenault, 36 S.W.3d at 56 n.3.

| would hold that, based on the record before us, Plaintiff has met its burden of
establishing a prima facia case that persona jurisdiction over these Defendants is proper. See
ManufacturersConsolidation Serv., Inc. v. Rodell, 42 S.W.3d, 846 (Tenn. Ct. App. 2000). Plaintiffs
achieved this by the allegations in the Complaint that these Defendants previously sued it, a New
Jersey company, in the Circuit Court for Knox County, the same Circuit Court for Knox County in
which the present suit wasfiled. Inthe aternative, | would reversethe Trial Court’s dismissal and
remand the case to the Trial Court to “permit limited discovery or conduct an evidentiary hearing
to resolve any apparent factua questions’ on the personal jurisdiction issue. See Chenault, 36
SW.3d at 56 n.3.



Respectfully, | disagree with the mgjority, and | would reverse the decision of the
Trial Court based not on any holding that thereis personal jurisdiction over Defendants but only on
the basis that Defendants failed to meet, at this time with the record before us, their motion to
dismiss burden of showing that personal jurisdiction was lacking.

D. MICHAEL SWINEY, JUDGE



