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OPINION

l.
FAcTuAL BACKGROUND AND PROCEDURAL HISTORY

Wylie Steel Fabricators, Inc. (“Wylie Steel” or “Appellant”) is a Tennessee Corporation
engaged in the business of fabricating steel products for use in various structures. Wylie Steel’s
principal business officeislocated in Brentwood, Tennessee, and its primary fabrication facility is
located in Springfield, Tennessee. In order to fabricate steel products, Wylie Steel purchases raw
materials from suppliersin Tennessee and other states. Ordinarily, Wylie Steel contracts with the
general contractor at aparticular construction project to fabricate and install the steel productsto be
used in the construction process. Wylie Steel does not utilize its own employeesto install the steel
products it fabricates but, instead, subcontracts with another company to carry out the installation
process. Occasionally, Wylie Steel will sell some of the products it fabricates to other persons or
businesses without installing the items. When Wylie Steel purchases raw materials from its
suppliers, it doesnot pay salestax at thetime of purchase. Instead, Wylie Steel providesitssuppliers
with aresale certificate.

Atissueinthiscasearethreechurch construction projectsundertakenin Tennesseefor which
Wylie Steel fabricated and installed the necessary steel products.® For each church project, the
church issued a purchase order to Wylie Steel for the raw materialsto be utilized in fabricating the
steel products necessary for each construction project. Thepurchaseordersdidnot containaspecific
guantity of materias, but they merely expressed an approximate cost of securing such materials.
After securing the raw materias, Wylie Steel contracted with the general contractor for each church
project tofabricate, deliver, andinstall thefabricated steel products. Theamount to bepaidto Wylie
Steel under each subcontract represented Wylie Steel’s cost for securing the raw materias and
fabricating them, as well asits overhead and profit.

On its Tennessee sales and use tax return, Wylie Steel claimed, as exempt sales, the cost of
the raw materials it used to fabricate the steel products installed in the churches. In 2000, the
Tennessee Department of Revenue (“Department”) audited Wylie Steel for the period between
December 1, 1996, through December 31, 1999. During the audit, the Department used a “test
period” audit method and examined sampl e periodswhichincluded thethree church projects. Wylie
Steel signed an audit procedure agreement expressing its agreement with the audit procedure used,
but it wrote the following at the bottom of the document: “WSF reserves the right to demonstrate
actua volume of certain transaction types occurring during the audit periods selected above.”

The Department identified the three church projects as having taxabl e sales and/or uses for
which Wylie Steel did not pay taxes. The Department asserted that Wylie Steel could not claim the

! The three fabrication and installation projects were performed on Faith is the Victory Church located in
Nashville, Tennessee, First Baptist Church located in Franklin, Tennessee, and Cornerstone Church located in M adison,
Tennessee.
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cost of theraw materialsfor each church as exempt. Asaresult, the Department issued asales and
usetax assessment against Wylie Steel intheamount of $201,720.00 for taxes owed and $47,194.62
in interest. Of the $201,720.00 in taxes assessed, $52,158.00 represented unpaid sales tax on
materias purchased by Wylie Steel from out-of-state suppliers or from Tennessee suppliers by
presenting a resale certificate which Wylie Stedl later fabricated and installed on non-church
projects. Wylie Steel did not challengethis portion of the assessment. Theremainder, $149.562.00,
represented tax alegedly owed by Wylie Steel on the purchase and use of materialsit installed for
tax exempt entities. Wylie Steel contested this portion of the assessment.

In March of 2001, Wylie Steel met informally with the Department to discuss the tax
assessment. The Department’ s Administrative Hearing Officer subsequently informed Wylie Steel
that the Department correctly assessed the tax liability. On July 27, 2001, Wylie Steel sent a check
to the Department in the amount of $274,980.00 for payment in full of the tax assessment. The
Department received the payment on July 30, 2001, and applied the payment to Wylie Steel’s
account. As of that date, $54,304.73 in interest had accrued on the challenged portion of the
assessment, and $18,468.57 in interest had accrued on the unchallenged portion of the assessment.
Thus, as of July 30, 2001, the total amount due was $274,493.30. Having overpaid by $486.70, the
Department credited Wylie Steel’ s account in this amount.

On January 25, 2002, Wylie Stedl filed a complaint in the Chancery Court of Davidson
County against the Commissioner of Revenue (* Commissioner”), pursuant to section 67-1-1801 et
seq. of the Tennessee Code,” to challengethe Department’ stax assessment. Specifically, Wylie Steel
alleged that it wasentitled to the tax exemption found in section 67-6-209(b) of the Tennessee Code.
In the alternative, Wylie Steel sought arefund of thetax it paid arguing that, asaresult of the audit
method utilized by the Department, it was required to make an overpayment in taxes.

The parties subsequently filed cross-motions for summary judgment. The trial court
conducted a hearing on the motions on September 4, 2003, and entered a Final Judgment on

2 Section 67-1-1801 of the Tennessee Code provides, in relevant part, as follows:
Enumeration of remedies. —

(8)(1) In all casesin which any officer, charged by law with the authority to assess
taxes which are collected or administered by the commissioner of revenue, shall
assess a tax alleged or claimed to be due, if the taxpayer against whom the
assessment is made believes the assessment to be unjust, illegal or incorrect, the
taxpayer’s remedies shall be as follows:

(A) The taxpayer may pay the tax and file a claim for refund thereof and proceed
as provided in this part; or

(B) Thetaxpayer may file suit against the commissioner in the chancery court in the
appropriate county in this state, challenging all or any portion of the assessment of
such tax including any interest and penalty associated therewith. . . .

Tenn. Code Ann. § 67-1-1801(a)(1) (2003); see also Tenn. Code Ann. § 67-1-1802 (2003) (governing refunds of taxes
paid).
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September 30, 2003, granting the Department’s motion and denying Wylie Steel’s motion. In
entering itsjudgment in this case, the tria court made the following findings:

Wylie Steel contends that it is entitled to a refund of taxes
paid in the amount of $203,866.73 and that the refund claimed
includes $159,744.55 regarding the taxes assessed on the materials
used to construct the churches involved, and $44,172.18 in an
asserted over-assessment on those material s by the Commissioner of
Revenue. Wylie Steel contends that it is exempt from the sales and
use taxes assessed in this case under Tenn. Code Ann. 8 67-6-209(b).
The Commissioner contends that Wylie Steel is not entitled to the
contractor’s use tax exemption stated in Tenn. Code Ann. 8§ 67-6-
209(b) since Wylie Stedl either purchased or used all of the materials
at issue in Tennessee, that none of the churches involved purchased
any of the materials at issue, and that Wylie Steel could not, by law,
resell and transfer title to any of those materialsto those churches as
tangible personal property since Wylie Stedl contracted to install
those materials asa part of reaty. The Commissioner also contends
that the Tennessee Code containsan explicit codification of thislegal
concept in Tenn. Code Ann. 8§ 67-6-209(c) which clearly states that
any transfer by Wylie Steel of materials that [sic] installs as part of
realty cannot be considered a sale of tangible personal property for
sales and usetax purposes. All of the materialsinvolved inthis case
fit in this category.

Upon consideration of the entire record including the
complaint, answer, motions for summary judgment by both parties
and memoranda in support thereof, responses and replies of both
parties, affidavits, material fact statements, and the parties joint
stipulations of fact, the Court concludes that the Commissioner of
Revenue properly assessed sades and use tax upon Wylie Steel’s
purchase or use of all the disputed itemsin this case and that Wylie
Steel does not qualify for any exemption from the tax assessed. The
Court finds that the churches involved did not have title to the
tangible personal property involved prior to itsinstallation as realty.
Wylie Steel purchased al of that property, the materials at issue, and
then later transferred those materials to the churches in the form of
realty by installing them as part of a building. Thus, the materials
were not transferred to the churches as tangible personal property.
Such a transfer cannot, by law, be considered a sale or resae of
tangible personal property sincethose materialsarenot transferred as
tangible personal property, but rather asrealty. Such atransfer also
cannot, by law, be considered asale or resale of those materials since
Tenn. Code Ann. 8 67-6-209(c) explicitly codifies this principle of
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law and states that any such transfer does not constitute a sale under
Tennessee sales and use tax law. Therefore, Wylie Stedl is not
entitled to the exemption it seeks under Tenn. Code Ann. § 67-6-
209(b) since by law it could not sell, and thus transfer title, to the
materias to the churches at issue in the form of tangible persond

property.

The Plaintiff is aso not entitled to any refund of the amount
that it claims to be an over-assessment by the Commissioner. The
Plaintiff claims that this over-assessment amount exists even if the
Commissioner’ slegal argumentsregarding Tenn. Code Ann. 8 67-6-
209(b) are held to be correct. The Plaintiff isnot entitled to arefund
for the claimed over-assessment because Wylie Steel entered into an
audit procedure agreement with the State of Tennessee and it was
under an obligation to bring all of itsinformation with respect to that
audit period forward at that time during the audit. In that agreement,
Wylie Steel agreed to the audit sampling procedure used by the
Commissioner and agreed that the sample periods selected were
representative of all transactionsoccurring throughout theentireaudit
period. Thus, as a matter of law, Wylie Steel could not wait until
litigation and claim that it was over-assessed by asserting that a
different audit method should be used to cal culate the amount of tax
due. The Court finds that the audit procedure agreement is a valid
and binding agreement and that Wylie Steel is precluded from
asserting that adifferent audit method from the oneto whichit agreed
in the audit procedure agreement should be used to calculate the
amount of the tax duein this case.

Wylie Steel subsequently filed an appeal to thisCourt. Whileneither party framestheissues
to beresolved in this casein terms of areview of thetrial court’s grant of summary judgment, we
are mindful that our primary task on appeal isto ascertain whether the trial court properly granted
summary judgment to the Appelleein this case. To answer that question, we will need to consider

the following issues, as we perceive them, raised by the Appellant on appeal:

Whether the Appellant is entitled to the tax exemption found in section 67-6-209(b) of the
Tennessee Code;
Whether section 67-6-209(c) of the Tennessee Code negatesthetax exemptionin section 67-
6-209(b) of the Tennessee Code; and
Whether the Appellant is entitled to illustrate the actual volume of certain types of
transactions to demonstrate that the Appellee’s “test period” audit method resulted in an
over-assessment in tax liability to the Appellant.



For the reasons set forth more fully herein, we affirm in part, reverse in part, and remand this case
to the trial court with instructions to conduct further proceedings consistent with this opinion.

.
STANDARD OF REVIEW

In assessing the correctness of thetrial court’ s grant of summary judgment in this case, we
employ the following standard of review:

“Our review of atrial court's award of summary judgment is
denovo with no presumption of correctness, thetrial court'sdecisions
being purely a question of law.” Scott v. Ashland Healthcare Ctr.,
Inc., 49 SW.3d 281, 285 (Tenn. 2001) (citing Mooney v. Sheed, 30
S.W.3d 304, 306 (Tenn. 2000)). Summary judgment is appropriate
where thereis no genuine issue of materia fact relevant to theclam
or defense and where the movant is entitled to judgment as a matter
of law on the undisputed facts. See Tenn. R. Civ. P. 56.03; Bain v.
Wells, 936 S.\W.2d 618, 622 (Tenn. 1997); Carvell v. Bottoms, 900
S.W.2d 23, 26 (Tenn. 1995).

BellSouth Adver. & Publ’g Co. v. Johnson, 100 S.W.3d 202, 205 (Tenn. 2003).

In interpreting and applying the pertinent statutory language to the factsin this case, we are
guided by the following principles:

Issues of statutory construction are questions of law that this
Court reviews de novo without any presumption of correctness.
Bryant v. Genco Samping & Mfg. Co., 33 S\W.3d 761, 765 (Tenn.
2000); Freeman v. Marco Transp. Co., 27 SW.3d 909, 911 (Tenn.
2000).

Our duty in construing statutes is to ascertain and give effect
to the intention and purpose of the legislature. See Lipscomb v. Doe,
32 S.W.3d 840, 844 (Tenn. 2000); Freeman, 27 SW.2d at 911.
"'Legidative intent is to be ascertained whenever possible from the
natural and ordinary meaning of the language used, without forced or
subtle construction that would limit or extend the meaning of the
language." Lipscomb, 32 SW.3d at 844 (quoting Hawks v. City of
Westmoreland, 960 SW.2d 10, 16 (Tenn. 1997)).

When the statutory language is clear and unambiguous, we
must apply its plain meaning in its normal and accepted use, without
a forced interpretation that would limit or expand the statute's
application. See id.; Carson Creek Vacation Resorts, Inc. v. Sate
Dep't of Revenue, 865 S.\W.2d 1, 2 (Tenn. 1993). Wherean ambiguity
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exists, we must ook to the entire statutory scheme and el sewhere to
ascertainthelegidativeintent and purpose. Statev. Walls, 62 S.W.3d
119, 121 (Tenn. 2001); Freeman, 27 S.W.3d at 911. The statute must
be construed in its entirety, and it should be assumed that the
legidlature used each word purposely and that those words convey
some intent and have a meaning and a purpose. Tennessee Grower s,
Inc. v. King, 682 S\W.2d 203, 205 (Tenn. 1984). The background,
purpose, and general circumstances under which wordsareused in a
statute must be considered, and it isimproper to take aword or afew
words from its context and, with them isolated, attempt to determine
their meaning. First Nat'l Bank of Memphisv. McCanless, 186 Tenn.
1, 207 SW.2d 1007, 1009-10 (Tenn. 1948).

In addition to genera principlesof statutory construction, we
must al so consider therulesof construction specifically applicableto
tax statutes. Statutes imposing a tax are to be construed strictly
against the taxing authority. See Covington Pike Toyota, Inc. v.
Cardwell, 829 SW.2d 132, 135 (Tenn. 1992). However, statutes
granting exemptions from taxation are construed strictly against the
taxpayer. Tibbals Flooring Co. v. Huddleston, 891 S.wW.2d 196, 198
(Tenn. 1994); Covington Pike Toyota, 829 S.W.2d at 135.

Eastman Chem. Co. v. Johnson, 151 S.W.3d 503, 50607 (Tenn. 2004).

1.
LAwW AND ANALYSIS

A.
Sales and Use Tax Assessed

The Tennessee Retailers' Sales Tax Act (“the Act”), codified at section 67-6-101 et seq. of
the Tennessee Code, governs theimposition of sales and use taxesin this state. The Act provides,
in relevant part, as follows:

Taxable privilege declared. — It is declared to be the legidative
intent that every person is exercising a taxable privilege who:

(1) Engages in the business of selling tangible persona property at
retail in this state;

(2) Uses or consumes in this state any item or article of tangible
persona property as defined in this chapter, irrespective of the
ownership thereof or any tax immunity which may be enjoyed by the
owner thereof. . . .



Tenn. Code Ann. 8§ 67-6-201 (2003). “‘ Tangible persona property’ means and includes personal
property, which may be seen, weighed, measured, felt, or touched, or is in any other manner
perceptible to the senses. . . .” Tenn. Code Ann. § 67-6-102(a)(31) (2003). “The commissioner®
shall administer and enforce the assessment and coll ection of the taxesand penaltiesimposed by this
chapter.” Tenn. Code Ann. 8 67-6-401 (2003). “The commissioner has the power to make and
publish reasonabl e rules and regulations not inconsistent with this chapter or the other laws, or the
constitution of this state or the United States, for the enforcement of the provisions of this chapter
and the collection of revenues hereunder.” Tenn. Code Ann. § 67-6-402(a) (2003).

The Act imposes asalestax on the sale of tangible personal property in thisstate, providing:

For the exercise of the privilege of engaging in the business of selling
tangible personal property at retail in this state, atax islevied on the
sales price of each item or article of tangible personal property when
sold at retail in this state; the tax isto be computed on gross salesfor
the purpose of remitting the amount of tax due the state and is to
include each and every retall sale.

Tenn. Code Ann. 8§ 67-6-202(a) (2003); see also Colemill Enters,, Inc. v. Huddleston, 967 S.W.2d
753, 756 (Tenn. 1998). The Act definesa“retail sale,” in relevant part, as follows:

“Retail sales’ or “sadle at retail” means a taxable sale of tangible
personal property or specifically taxable services to aconsumer or to
any person for any purpose other than for resale. . . . Any sales for
resale must, however, be in strict compliance with rules and
regulations promulgated by the commissioner. . . .

Tenn. Code Ann. § 67-6-102(a)(25)(A) (2003) (emphasis added). The Act defines a “sale” as
follows:

“Sale’” means any transfer of title or possession, or both, exchange,
barter, lease or rental, conditional, or otherwise, in any manner or by
any means whatsoever of tangible persona property for a
consideration, and includes the fabrication of tangible persona
property for consumers who furnish, either directly or indirectly, the
materials used in fabrication work, and the furnishing, repairing or
serving for a consideration of any tangible persona property
consumed on the premises of the person furnishing, preparing or
serving such tangible persona property].]

3 “*Commissioner’ means and includes the commissioner of revenue or the commissioner’s duly authorized
assistants[.]” Tenn. Code Ann. § 67-6-102(a)(3) (2003).
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Tenn. Code Ann. § 67-6-102(a)(27)(A) (2003).

Thus, the Act excludes from the definition of retail sale asale madeto ataxpayer for resale.
Sec. FireProt. Co., Inc. v. Huddleston, 138 S.\W.3d 829, 837 (Tenn. Ct. App. 2003). However, sales
for resale must strictly comply with the rules and regulations established by the Commissioner.
Tenn. Code Ann. 8 67-6-102(a)(25)(A) (2003). Under the rules promulgated by the Department, it
is permissible for a contractor-deder to avoid paying tax at the time of purchasing materias by
providing the supplier aresale certificate. Therule, commonly referred to as “Rule 8,” provides:

Q) Contractors and sub-contractors engaged in the business of
erecting, building or otherwise improving, altering and
repairing real property of others, and aso engaged in the
business of selling building materials and supplies to other
contractors, consumers, and users, and who may not be able
to segregate that portion of the materials and supplies that
they will use or consume in the fulfillment of their contracts
from that portion of the materials and supplies that they will
sell at retail, may give aresale certificate to the seller of the
materials and supplies.

2 Contractor-deal ersmaking sal esof tangible personal property
shall report all salesmade, and all withdrawal sfrominventory
for use as a contractor each month, and pay any applicable
Salesor Use Tax due. Any withdrawal frominventory for use
asacontractor shall be reported and the tax due thereon shall
be paid with the return for the location of the inventory,
regardless of the place of use, either in or out of the state.

3 Suppliers making sales of materials and supplies to
contractor-deal ers and delivering such materialsand supplies
toajob sitefor use, or tagging or marking particular materials
and supplies for a particular job being performed by the
contractor-dealer, shall collect the applicable Sales or Use
Tax on those sales.

Tenn. Comp. R. & Regs. 1320-5-1-.08 (2000). Rule 8 permits a contractor-dealer to purchase
materialsunder acertificate of resalewhenit cannot know, at thetime of purchasing those materials,
whether it will resell the materia s or usethem in the performance of acontract.* See Sec. FireProt.
Co., 138 SW.3d at 838-39. Therefore, had Wylie Steel not presented aresale certificate when it
purchased theraw materialsin Tennesseeit subsequently incorporatedinto the steel productsfor the

4 During the proceedingsbelow, the Department did not take a position regarding whether Wylie Steel qualified
asacontractor-dealer under Rule 8. Wylie Steel contendsthat itisacontractor-deal er coming within the purview of Rule
8. In any event, we do not need to decide thisissue in order to resolve the other issues presented for review on appeal.
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churches, it would have been required to pay salestax at thetime of purchasing those materials. See
id. at 838 (citing Nasco, Inc. v. Jackson, 748 S.W.2d 193, 195 (Tenn. 1998)); see also Tenn. Comp.
R. & Regs. 1320-5-1-.68(2) (2000) (“All sales for resale which are not supported by resale
certificates properly executed shall be deemed retail sales, and the dealer held liable for thetax. . .

).

The Act also imposes a use tax on the use of tangible persona property in this state,
providing:

A tax islevied at the rate of the tax levied on the sale of tangible
personal property at retail by the provisions of § 67-6-202 of the cost
price of each item or article of tangible personal property when the
sameisnot sold but is used, consumed, distributed, or stored for use
or consumption in this state; provided, that there shall be no
duplication of the tax.

Tenn. Code Ann. § 67-6-203(a) (2003); see also BellSouth Adver. & Publ’g Co. v. Johnson, 100
SW.3d 202, 205 (Tenn. 2003). “‘Usetax’ includes the ‘use,” ‘consumption,” ‘distribution,” and
‘storage’” of tangiblepersonal property. Tenn. Code Ann. 867-6-102(a)(34) (2003). Thelegidature
has defined “use” as follows:

“Use” means and includes the exercise of any right or power over
tangible personal property incident to the ownership thereof, except
that it doesnot includethe sale at retail of that property in the regular
course of business[.]

Tenn. Code Ann. 8§ 67-6-102(a)(33(A) (2003).

The primary function of the use tax isto prevent the evasion of salestax under the Act by a
person purchasing tangible persona property outside of Tennessee for use within this state. Young
Sales Corp. v. Benson, 450 S.W.2d 574, 576 (Tenn. 1970); Sec. FireProt. Co., 138 S.W.3d at 841.
The legidature intended the use tax to operate as a complement, not supplement, to the sales tax.
Young Sales Corp., 450 SW.2d at 576. We have previoudy described the interplay between the
sales and use taxes, stating:

[T]he use tax levies a tax on property purchased out of
Tennessee but used in thisstate where such property would have been
subject to salestax had it been purchased in Tennessee. Young Sales,
450 S.W.2d at 576. . . . Asaresult, taxpayerswho import property for
use in Tennessee pay the same amount in taxes as they would have
paid had they purchased the property in Tennessee. Thesalesand use
taxes, therefore, complement each other to impose auniform amount
of tax on property purchased in Tennessee and property purchased
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out-of-state but used in Tennessee. Id. The use tax thereby puts
Tennessee vendors on parity with out-of-state vendors who sell
property for usein this state. Id.

Sec. FireProt. Co., 138 S.W.3d at 841; seealso Bell South Adver. & Publ’g Co., 100 S.W.3d at 206.

It isundisputed that Wylie Steel did not pay sales or use taxes on the purchase or use of the
raw materialsused to fabricate the steel productsinstalledinthethreechurchesat issue. Inthiscase,
we are called upon primarily to interpret and apply a specific provision of the Act which provides
asfollows:

(b) Where a contractor or subcontractor defined in this
chapter as a dealer uses tangible persona property in the
performance of the contract, or to fulfill contract or subcontract
obligations, whether the title to such property be in the contractor,
subcontractor, contractee, subcontractee, or any other person, or
whether thetitle holder of such property would be subject to pay the
sales or use tax, except where the title holder is a church, private
nonprofit college or university and the tangible personal propertyis
for church, private nonprofit college or university construction, such
contractor or subcontractor shall pay atax at the rate prescribed by 8§
67-6-203 measured by the purchase price of such property, unless
such property has been previously subjected to asales or usetax, and
thetax duethereon has been paid. The exemption provided forinthis
subsection (b) for private nonprofit colleges or universities shall
apply only to the state portion of the sales tax. The sales or use tax
levied by this chapter shall not apply to carpet installed for a church
when the church is exempt from sales or use taxes under 8§ 67-6-322.

(c) Thetax imposed by this section shall have no application
wherethe contractor or subcontractor, and the purposefor which such
tangible personal property isused, would be exempt from the salesor
use tax under any other provision of this chapter. However, the
transfer of tangible personal property by a contractor who contracts
for the installation of such tangible personal property as an
improvement to realty does not constitute a sale, except as provided
in 8 67-6-102(a)(9), and the contractor shall not be permitted on this
basis to obtain the benefit of any exemptions or reduced tax rates
availableto manufacturersunder §67-6-206 or § 67-6-102(a)(25)(E).
Each location of a taxpayer will be considered separately in
determining whether the taxpayer qualifies or is disqualified as a
manufacturer at that location.
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Tenn. Code Ann. § 67-6-209 (2003).

On appeal, Wylie Steel contends that its transfer of the raw materials to the individua
churchesin this case falls within the definition of a“sale” under section 67-6-102(a)(27)(A) of the
Tennessee Code. Inturn, it arguesthat it is exempt from paying sales tax “upon tangible persond
property or taxable services sold, given, or donated to any . . . church, temple, synagogue or
mosque].]” Tenn. Code Ann. 8 67-6-322(a)(1) (2003). Regarding the use taxes assessed by the
Department, Wylie Steel asserts that it qualifies for the exemption in section 67-6-209(b) of the
Tennessee Code. In essence, Wylie Steel takes the position that, pursuant to the purchase orders
issued by each church, the churches becametitle holders to the raw materia s subsequently used by
Wylie Steel in fabricating the steel productsit later installed in each church. Wylie Steel seeksto
differentiate between the initial purchase of the raw materias and the subsequent contract entered
into between Wylie Steel and the general contractors at each project for the fabrication and
installation of the steel products.

The Commissioner contends that Wylie Steel does not qualify for the exemptions it seeks
because the churches never became a “title holder” of the raw materials used in the fabrication of
the steel products. The Commissioner argues that the churches could only obtain title to the raw
materials in two ways. (1) purchase the materids directly from the supplier themselves, or (2)
purchase those materias from Wylie Steel through aresale. Asfor the first manner of gaining title,
the Commissioner arguesthat the undisputed facts show that Wylie Steel, not the churches, initially
purchased the raw materials. Regarding the second method of gaining title, the Commissioner
argues that section 67-6-209(c) of the Tennessee Code expressly provides that Wylie Steel’s
purchase and subsequent installation of the steel products as improvements to realty cannot
constitute a sale, thereby making the churchestitle holders.

In order for Wylie Steel to avail itself of the exemption set forth in section 67-6-209(b) of
the Tennessee Code and avoid paying the taxes assessed by the Department, we must necessarily
determine whether the respective churches were “title holders’ of the raw materials used by Wylie
Steel to fabricate the steel incorporated into the structures. The legislature has not defined the term
“title holder” for purposes of the tax statute at issue in this case. In ascertaining when title to
tangible personal property is transferred from a seller to a buyer for purposes of Tennessee's tax
statutes, the courts of this statelook to the provisions of the Uniform Commercial Code as adopted
by thelegislature. Eusco, Inc. v. Huddleston, 835 S.W.2d 576, 579 (Tenn. 1992); seealso Sec. Fire
Prot. Co., Inc. v. Huddleston, 138 S.W.3d 829, 834 (Tenn. Ct. App. 2003). The UCC providesthat
“[u]nless otherwise explicitly agreed title passesto the buyer at the time and place at whichthe seller
completes performance with reference to the physical delivery of thegoods. . ..” Tenn. Code Ann.
847-2-401(2) (2003) (emphasi sadded). “ Unlessprovided otherwise, by contract, material sfurnished
by asubcontractor generally remain his property until they are affixed to the land of the owner or are
delivered to, and accepted by, the owner ashis property.” Vinsant Plumbing & Heating Co., Inc. v.
Rudder Constr. Co., Inc., 486 S.W.2d 540, 543 (Tenn. Ct. App. 1971) (citations omitted); see also
Sec. Fire Prot. Co., 138 S\W.3d at 835.
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In Townsend Electric Company v. Evans, 246 SW.2d 967 (Tenn. 1952), an electrical dealer
and contractor paid a sales and use tax assessment under protest and sued for arefund. Townsend
Elec. Co., 246 SW.2d a 967. The eectrical contractor purchased supplies he used in the
construction of electric transmission linesin performing hiscontract. 1d. Our supreme court, citing
the decisionsin cases from our sister states with approval, stated:

The complainant in its capacity as an electrical contractor is
not a seller of the tangible personal property incorporated into the
contract, but isa user of such property. . . . “The complainant, by its
undertaking, agreed to construct for a stated sum acompleted system
for transmitting electric power. In sodoingit wasnot in the business
of selling to the contractees items of tangible personal property as
such. Inother words, it is not engaged in the business of buying and
selling to said contractees, but in so far as they were concerned, it
was engaged in the business of buying materials and equipment
which it used in the assembling of an electrical project, for delivery
to said contractees as a completed unit.”

“When a contractor fabricates his materials for the
contractee, and the completed structure is erected on the owner’s
land, it is as much real property as the land itself. The constituent
elements of tangible personal property have been destroyed by their
incorporation into the completed structure. And such a contractor,
therefore, is not making a sale of tangible personalty to his
contractee.”

“A contractor who buysbuilding material isnot onewho buys
and sells— atrader. Heisnot a‘deder,” or one who habitually and
constantly, asabusiness, dealsin and sellsany given commodity. He
does not sell lime and cement and nails and lumber.

“His undertaking is to deliver to his obligee some work or
edificeor structure, the construction of whichrequiresthe application
of skill and labor to these materials so that, when hefinishes histask,
the materials purchased are no longer to be distinguished, but
something different has been wrought from their useand union. The
contractor has not resold but has consumed the materials. Sales to
contractors are sales to consumers * * *.”

Id. at 96970 (citations omitted) (emphasis added); see also Pidgeon-Thomas Iron Co. v. Garner,
495 S.\W.2d 826, 832 (Tenn. 1973) (ruling that the taxpayer, afabricator of steel products, was not
aseller at retail of thetangible personal property it used to fabricate the steel productsit incorporated
into a structure); Tenn. Blacktop, Inc. v. Benson, 494 S.W.2d 760, 765 (Tenn. 1973) (noting that a
contractor who installsfixturesin abuilding isnot aseller of the tangible personal property usedin
performing the contract but auser of that personal property); SM. Lawrence Co. v. MacFarland, 355
SW.2d 100, 104 (Tenn. 1962) (holding that the contracts at issue called for completed air-
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conditioning systems, therefore, the taxpayer was a user, not a seller, of the materias used in
performing the contract); John W. McDougall Co., Inc. v. Atkins, 301 S.W.2d 335, 335 (Tenn. 1957)
(“[A] contractor who erects buildings or installs fixtures therein is not ‘a seller of the tangible
personal property incorporated into the contract, but is a user of such property’.”).

In the instant case, Wylie Steel has not cited to any provision in the three subcontracts it
entered into with the genera contractorsfor each church expressly providing for the transfer of title
to the genera contractor or church of the raw materials purchased by Wylie Steel for use in
fabricating the steel products. Our own independent review of each sub-contract reveals no
provision specifically addressing when title to the raw materials passed from Wylie Steel to the
churches. To the contrary, each subcontract states that Wylie Steel will furnish all materials and
labor necessary to perform its obligations under the contract. Wylie Steel seeksto demonstrate that
it resold the materialsto the individual churches, thereby making the churchesthe “title holders’ of
theraw materials, by relying on the purchase ordersissued by the churches. However, theindividual
purchase orders contained only “estimates’ for the cost of the raw materials, they did not list any
guantities of raw materials to be purchased, and they do not state the circumstances by which the
churches will accept delivery of the raw materials. While the record does demonstrate that Wylie
Steel invoiced the churchesfor theraw materialsafter purchasing them, Wylie Steel retained control
of thematerialsin order to usethem in fabricating the necessary steel products. It isundisputed that,
shortly after receiving these purchase orders, Wylie Steel subcontracted with the general contractor
at each site for the fabrication, delivery, and installation of its fabricated steel products. It isalso
undisputed that the amount to be paid Wylie Steel under each subcontract included the cost incurred
by Wylie Steel for raw materials and fabrication, aswell asits overhead and profit.

Thereisnoindicationintherecord beforethis Court that the churchesever accepted delivery
of theraw materials prior to their use in fabricating the steel to be used in the construction process.
Therecord revea sthat, contrary to the position taken by Wylie Steel, the churcheswere not entering
into two distinct transactions with Wylie Steel — one for raw materials and one for fabrication of
the steel needed in the construction process. To the contrary, the churches sought a completed
structure which would incorporate the steel fabricated and installed by Wylie Steel as one of the
subcontractors on each project. After Wylie Steel performed its contract and installed the steel
productsit fabricated into the churches, the steel productsbecamereal property. Accordingly, Wylie
Steel could not have resold the raw materials to the churches at this point either. See Tenn. Code
Ann. 8 67-6-102(a)(27)(A) (2003) (defining “sale’ as the transfer of tangible personal property).

Thepositiontaken by our supremecourtintheaf orementioned casesisalsoincorporated into
the following rule adopted by the Commissioner, which provides:

Contractors engaged in constructing or improving real property,
whether on a lump sum or cost-plus basis, are purchasers and
consumer s of the materials used by them, and are required to pay the
Sales and Use Tax on such materials or equipment purchased or
imported into this State for use in connection with their contracts.
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Tenn. Comp. R. & Regs. 1320-5-1-.07(1) (2000) (emphasis added). Furthermore, in section 67-6-
209(c) of the Tennessee Code, the legislature expressly provided, in relevant part, as follows:

However, thetransfer of tangible personal property by a contractor
who contractsfor theinstallation of such tangible personal property
as an improvement to realty does not constitute a sale, except as
provided in 8 67-6-102(a)(9), and the contractor shall not be
permitted on this basis to obtain the benefit of any exemptions or
reduced tax rates available to manufacturers under 8§ 67-6-206 or 8
67-6-102(a)(25)(E).

Tenn. Code Ann. 8 67-6-209(c) (2003) (emphasisadded). The statutory languageisnot ambiguous,
and none of the exceptions or exemptions referenced in the statute apply in this case.®> Therefore,
based upon the undisputed facts in this case, Wylie Steel, as a matter of law, did not sell the raw
materials to the churches but, instead, used them in the performance of its contracts. Accordingly,
we affirm thetrial court’s grant of summary judgment to the Commissioner on thisissue.

B.
The Audit Procedure Agreement

The Audit Procedure Agreement entered into between the parties contains the following
provision below the signature of Wylie Steel’ s representative:

| concur with the Tennessee Department of Revenue Tax Auditor for
the procedures to be used in the audit. | believe that the transactions
included inthe period(s) selected arerepresentative of all transactions
occurring during the audit period from 12-1-96 to 12-31-99.

Wylie Steel’ srepresentative al so marked this section with an asterisk and wrote thefollowing at the
bottom of the page: “WSF reserves the right to demonstrate actual volume of certain transaction
types occurring during the audit periods selected above.”

On appeal, Wylie Sted contends that the trial court erred in refusing to allow it to illustrate
the actual volume of certain types of transactions in order to show that the Department’s “test
period” audit method resulted in an over-assessment of tax liability. Inasserting that it reserved the

> Wylie Steel argues that the legislature enacted section 67-6-209(c) of the Tennessee Code to limit a
contractor’s right to qualify for a manufacturer’s exemption. Wylie Steel devoted a significant portion of its brief and
oral argument to the legislative history of the statute and policy argumentsin an attempt to bolster its position on this
issue. When dealing with statutory language, however, we must “ examine the language of the statute and, if the language
isunambiguous, apply the ordinary and plain meaning.” Galloway v. Liberty Mut. Ins. Co., 137 S.W.3d 568, 570 (Tenn.
2004) (citing Parksv. Tenn. Mun. League Risk Mgmt. Pool, 974 SW.2d 677, 679 (Tenn. 1998)). Only when a statute
is ambiguous do we “examine the entire statutory scheme and the legislative history to ascertain and give effect to the
legislative intent.” Id.; see also Eastman Chem. Co. v. Johnson, 151 S.W.3d 503, 507 (Tenn. 2004).
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right to do so in the Audit Procedure Agreement, Wylie Steel argues that the trial court’s grant of
summary judgment on thisissue standsin direct contravention of the remedies permitted ataxpayer
under section 67-1-1801 of the Tennessee Code. Conversely, the Department argues that Wylie
Steel signed the Audit Procedure Agreement which specified the periodsto be used under thesample
audit method. The Department contends that, since Wylie Steel did not come forward with new
information during the audit period, it isforeclosed from doing so after the audit was concluded and
thetax liability assessed. The Department, however, citesto no authority for this proposition, nor
do wefind citation to any authority to support its position initsresponseto Wylie Steel’ smotion for
summary judgment.

The legislature has provided that, when a taxpayer is assessed a tax liability by the
Department which the taxpayer believes “to be unjust, illegal or incorrect,” then the taxpayer may
file suit “challenging al or any portion of the assessment of such tax including any interest and
penalty associated therewith.” Tenn. Code Ann. 8§ 67-1-1801 (a)(1)(B) (2003). When a taxpayer
challenges atax assessment issued by the Department, the court must presume the assessment to be
correct. Stratton v. Jackson, 707 S\W.2d 865, 867 (Tenn. 1986). In evaluating a taxpayer’s
challenge to the assessment issued by the Department, our supreme court has provided the courts of
this state with the following guidance:

The burden of proof is upon the taxpayer to prove that the
assessment made is incorrect and to prove its right to recovery by
clear and convincing evidence. . . .

This rule clearly places the burden upon the taxpayer to
disprove the result of the assessment made by the Department of
Revenue.

Vague alegations by the taxpayer to the effect that the
Department’ s method of ascertaining the taxes due from him was
incorrect are not sufficient to carry the taxpayer’s burden. He must
show by a preponderance of evidence that he not only has overpaid
his taxes, but, also, the amount of such overpayment.

We hold that the taxpayer in this case has failed to carry its
burden of proof. It has failed to produce an audit, actual books and
records, or summaries thereof, or other evidence to establish that it
owes less taxes than the amount assessed by the Department of
Revenue. Thetaxpayer hasdone no morethan to makeallegationsto
the effect that the State’ saudit method was incorrect, inapplicable or
constitutes only an estimate; this is wholly insufficient to support a
judgment in favor of the taxpayer.
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Edmondson Mgmt. Serv., Inc. v. Woods, 603 SW.2d 716, 717-18 (Tenn. 1980) (citation omitted).

In this case, Wylie Steel presented sufficient evidence to raise afactual issue asto whether
the Department over-assessed itstax liability. Inthetrial court below, Wylie Steel asserted that the
Department over-assessed its tax liability by $44,172.18. Thus, it asserted the amount of
overpayment. Inaddition, Wylie Steel submitted the deposition testimony and affidavits of Walter
E. Porter, Jr. (“Mr. Porter”), Wylie Steel’ streasurer. In hisdeposition, Mr. Porter explains how he
believes the Department over-assessed Wylie Steel’ stax obligation. Furthermore, attached to Mr.
Porter’s deposition are accounting and financial documents which allegedly prove this over-
calculation. Unlike the taxpayer in Edmondson Management Service, Inc., 603 SW.2d at 718,
Wylie Steel hasdonemorethan makeaperfunctory allegation that the Department hasmiscal cul ated
itstax obligation.® Accordingly, thetrial court erredin holding that Wylie Steel was precluded from
presenting evidence of an over-assessment at trial because it did not present such evidence during
the audit. Therefore, we reverse the trial court’s decision to grant summary judgment to the
Department on this issue. On remand, the trial court is instructed to determine whether the
Department has over-assessed Wylie Steel’ s tax liability in accordance with section 67-1-1801 et
seg. of the Tennessee Code.

C.
Attorney’s Fees

Both parties have asked this Court to award them their respective attorney’s fees and
litigation expenses incurred in this case pursuant to section 67-1-1803 of the Tennessee Code.
Tennessee follows the American Rule which provides that, absent a statute or agreement to the
contrary, each litigant isresponsiblefor payingitsown attorney’ sfeesand litigation expenses. State
v. Brown & Williamson Tobacco Corp., 18 SW.3d 186, 194 (Tenn. 2000). Section 67-1-1803(d)
of the Tennessee Code providesasfollows: “ The court shall awardto the prevailing party reasonable
attorney’s fees and expenses of litigation up to twenty percent (20%) of the amount assessed or
denied, including interest after payment.” Tenn. Code Ann. § 67-1-1803(d) (2003) (emphasis
added). Since we find it necessary to remand this case to the trial court for a determination as to
whether the amount assessed by the Department is correct, we cannot properly assess such fees and
expenses at this stage of the proceedings. Accordingly, we leave the application of section 67-1-
1803(d) of the Tennessee Code to the trial court after it determines the proper amount of tax to be
assessed in this cause.

6 The Commissioner noted that Wylie Steel has not conducted its own independent audit and presented those
results to the trial court. The Commissioner also directs our attention to the fact that Mr. Porter’s testimony simply
expresses the results of his recalculation of the three church projects which were part of the sample period used by the
Department. While Wylie Steel has not presented proof of the actual volume of certain transactions for the audit period,
it has presented sufficient evidence to create a disputed issue of fact regarding the correctness of the amount assessed
by the Department. See Tenn. Code Ann. 8§ 67-1-1801(a)(1) (2003).
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V.
CONCLUSION

For the aforementioned reasons, we affirm in part and reversein part the decision of thetrial
court in granting summary judgment to the Appellant. Thiscaseisremanded to thetria court with
instructions to conduct further proceedings consistent with thisopinion. Costs of thisappeal areto
be shared equally between the Appellant, Wylie Steel Fabricators, Inc. and its surety, and the

Appellee, Ruth E. Johnson, Commissioner of Revenue for the State of Tennessee, for which
execution may issue if necessary.’

ALAN E. HIGHERS, JUDGE

“ Except as otherwise provided by statute or these rules, . . . if ajudgment is affirmed or reversed in part . .
. costs shall be allowed only as ordered by the appellate court.” Tenn. R. App. P. 40(a) (2004). “In casesinvolving the

state of Tennessee, its officers, or agencies, costs shall be awarded in accordance with the provisions of subdivision (a)
of thisrule.” Tenn. R. App. P. 40(b) (2004).
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