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Plaintiff filed suit asserting that she was the owner by adverse possession of four acres of farmland
in Maury County. Defendants, who purchased adjoining property in 2001, assert that they are by
deed the true and rightful owners of the disputed parcel. Thetrial court ruled that Plaintiff was the
owner of the property by adverse possession based on a finding that she and her predecessorsin
interest had possessed the property visibly, exclusively, actualy, continuously, openly, and
notoriously for twenty years. We affirm.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court is Affirmed.

FRANK G. CLEMENT, JR., J., delivered the opinion of the court, inwhich WiLLiam C.KocH, Jr.,P.J.,
and PATRICIA J. COTTRELL, J., joined.

Trippe S. Fried, Nashville, Tennessee, for the appellants, Jeff and Sherry Troyer.
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OPINION

This appeal arises out of the filing of a Complaint for Declaration of Title by Adverse
Possession. 1n 1972, Plaintiff’s husband, Clyde Williams, purchased 77-11/30 acres, identified as
Tax Map 31, Parcel 7, Maury County, Tennessee, from Opal Reed. Plaintiff inherited the property
from her husband Clyde Williams upon his death in January 1996. She contends that the disputed
parcel, approximately four acres, was part of the property her husband purchased from Ms. Reed in
1972. Further, Plaintiff contends that she and her predecessors in interest have actually, visibly,
openly and notoriously exercised dominion and control over the disputed parcel for morethan thirty
years.! Defendants, who purchased adjoining property in 2001, claim the property they purchased,

1Opal Reed had owned the property since 1948. Counting the time Ms. Reed owned the property, Plaintiff
contends that she and her predecessors in interest have adversely possessed the disputed parcel for fifty years.



designated as Tax Map 31, Parcel 18, containsthedisputed parcel and that Plaintiff hasnoright, title
or interest in the disputed parcel.

Prior to the 1980's, tax maps in the office of the Assessor of Property for Maury County
identified Map 31, Parcel 7 (Plaintiff’ s property) as containing 77-11/30 acres. Thetax maps of the
Assessor of Property wereredrawn inthe 1980s. Ever sincethetax mapswereredrawn, thedisputed
parcel has been identified as part of Parcel 18, not Parcel 7 as before. However, the records of the
Assessor of Property also reveal that the total of the assessed acreagefor Plaintiff’ s property at Map
31, Parcel 7 did not change when the tax mapswere redrawn and that Plaintiff has been taxed on the
same acreage since her husband acquired the property in 1972.2 Plaintiff confirmed thisby testifying
that neither shenor her husband ever received anoticefrom the Assessor of Property that the acreage
upon which her property was taxed had changed.

After purchasing the adjoining property in 2001, Defendants installed a gate in the fence
bordering the disputed parcel. It was shortly after the installation of the gate that Plaintiff learned
that the ownership of the parcel was disputed, which prompted Plaintiff to commence this action.

Following a bench trial, the trial court ruled that Plaintiff was the owner of the disputed
parcel. Thefina order readsin pertinent part:

Plaintiff, and her predecessors in title, have possessed the property in question
visibly, exclusively, actually, adversely, continuously, openly, notoriously, and under
claim of right, for morethan twenty years, the period required for adverse possession
without claim of right or title. Plaintiff has title to the disputed property through
adverse possession.

Defendantsappeal arguing that Plaintiff fail ed to establish the el ements of adversepossession
and that they are the true owners, by deed, of the disputed parcel.

Standard of Review

On appeal from abench trial, we review the record de novo and presume that the findings
of fact are correct unless the preponderance of the evidence is otherwise. Tenn. R. App. P. 13(d).
Wealso givegreat weight to atrial court’ sdeterminations of credibility. Estate of Walton v. Young,
950 S.W.2d 956, 959 (Tenn. 1997); B & G Construction, Inc. v. Polk, 37 SW.3d 462, 465 (Tenn.
Ct. App. 2000). However, if the tria judge has not made a specific finding of fact on a particular
matter, wewill review therecord to determine where the preponderance of the evidencelieswithout
employing apresumption of correctness. Ganzevoortv. Russell, 949 SW.2d 293, 296 (Tenn. 1997).

Tenn. R. App. P. 13(d) requires appellate courtsto weigh the evidence to determineinwhich
party’ s favor the weight of the aggregated evidence fals. Thereis areasonable probability that a

2The acreage actually changed but only by an insignificant fraction of a acre.
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proposition is true when there is more evidence in its favor than there is against it. Thus, the
prevailing party is the one in whose favor the evidentiary scale tips, no matter how slightly. Parks
Props. v. Maury County, 70 SW.3d 735, 741 (Tenn. Ct. App. 2001); Realty Shop, Inc. v. RR
Westminster Holding, Inc., 7 SW.3d 581, 596 (Tenn. Ct. App. 1999).

The presumption of correctnessin Tenn. R. App. P. 13(d) requires appellate courts to defer
toatria court’sfindings of fact. Rawlingsv. John Hancock Mut. LifeIns. Co., 78 SW.3d 291, 296
(Tenn. Ct. App. 2001). Because of the presumption, an appellate court must leave atrial court’s
finding of fact undisturbed unless it determines that the aggregate weight of the evidence
demonstratesthat afinding of fact other than the onefound by thetrial courtismorelikely to betrue.
Parks Props. v. Maury County, 70 SW.3d at 742. For the evidence to preponderate against atrial
court’ sfinding of fact, it must support another finding of fact with greater convincing effect. Walker
v. Sdney Gilreath & Assocs., 40 S.W.3d 66, 71 (Tenn. Ct. App. 2000).

The presumption of correctnessin Tenn. R. App. P. 13(d) applies only to findings of fact.
No such presumption of correctness attaches to the trial court's conclusions of law. Carvell v.
Bottoms, 900 SW.2d 23, 26 (Tenn. 1995). Accordingly, appellate courts review atrial court’s
resolution of legal issues without a presumption of correctness and reach their own independent
conclusions regarding these issues. Johnson v. Johnson, 37 SW.3d 892, 894 (Tenn. 2001); Nutt
v. Chamption Int’| Corp., 980 SW.2d 365, 367 (Tenn. 1998).

Adver se Possession

To establish adverse possession, aplaintiff must show that shehad exclusive, actual, adverse,
continuous, open and notorious possession of the disputed parcel for the entire prescriptive period.
Tidwell v. Van Deventer, 686 S.W.2d 899, 902 (Tenn. Ct. App. 1984). For thoseindividuaswhose
possession thereof isby color of right or title, that prescriptive period is set by statute at seven years.
Tenn. Code Ann. 8§ 28-2-101. A plaintiff without clam of right or title to the property must
demonstrate that he or she adversely possessed the property for twenty years. Lemmyv. Adams, 955
SW.2d 70, 73 (Tenn. Ct. App. 1997); Hallmarkv. Tidwell, 849 S.W.2d 787, 792-93 (Tenn. Ct. App.
1992). In ruling on this matter, the trial court applied the latter criteria, thus requiring proof of a
prescriptive period of twenty years.®

Plaintiff presented evidence that she, her husband and son had used the disputed parcel
growing tobacco, grazing cattle, cutting hay and maintaining a wire fence that partitions off the
disputed parcel from Defendants’ land since her husband purchased it in 1972. Evidence was
presented to establish that the now somewhat dil apidated fence along the disputed boundary line had
been there for decades. She explained, “It’ s been there ever sincewe owned it. Of course, we have
had to patch it up, likeif atree blowsover it or if acow comesthrough it and knocksit down. .. ."

3B oth parties claim that the disputed parcel was part of the tract belonging to their predecessorsin interest, thus
color of titleis disputed.
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Plaintiff’ s son, Harold Williams, worked the 77 acrefarm, and the disputed parcel, for more
than thirty years. He testified that he tended the land while his mother owned it, while his father
owned it, and even prior to that while he and his family worked the land as sharecroppers. He
identified the disputed parcel asbeing part of the farm referred to asthe “9-acrefield.” Hetestified
asto the variety of ways he and hisfamily utilized the disputed parcel, stating that at “one time we
had a tobacco patch there, and we had a little garden there beside of it. We' ve cut hay off of that
field. .. severa times. Just whatever we needed to do, we' ve doneit, because that isour land. We
just used it for whatever we wanted to do with it.”

Opal Reed’ s son, Harold Reed, was raised on the property his mother sold to Mr. Williams.
He testified that the disputed parcel was part of that property and that he and his family erected the
fence that partitions off the disputed parcel in order to maintain their cattle. He also testified that
no one had ever questioned his family’ s ownership of the disputed parcel.

Defendantstestified that when they purchased their property, there were no indications that
the ownership of the now disputed parcel might bein question. Jeff Troyer stated that he never saw
Plaintiff on the property and that he bush-hogged, cut down trees, picked up trash and even hit golf
ballson thedisputed parcel. However, both Defendantsadmitted that they had seen Plaintiff’ scows
on the disputed parcel. They also admitted that they were aware that Plaintiff had given someone
permission to hunt on the disputed parcel in consideration for bush-hogging the property.

The burden of proof is on the one alleging adverse possession. See Tipton v. Smith, 593
S.W.2d 298, 300 (Tenn. Ct. App. 1979). Adverse possession is never to be presumed. Drewery v.
Nelms, 177 S.\W. 946, 947-48 (Tenn. Ct. App. 1915). In order to be adverse, the possession must
be open, notorious, continuous, actual and visible. Sequatchie Val. Coal & Iron Co. v. Coppinger,
32 SW. 465 (Tenn. 1895). The caliber of proof necessary to show the required elements is
dependent upon the use to which the land is susceptible. Blankenship v. Blankenship, 658 S.w.2d
125, 127 (Tenn. Ct. App. 1983). The degree of proof necessary to establish the requirements of
adverse possessi on depends on the nature and character of theland in question. Panter v. Miller, 698
S.W.2d 634, 636 (Tenn. Ct. App. 1985) (citing Blankenship v. Blankenship, 658 S.W.2d 125 (Tenn.
Ct. App. 1983)). Therefore, the burden is on our plaintiff and in order to prevail on her adverse
possession claim, she must prove that the possession was open, notorious, continuous, actual and
visible, see Panter, 689 S.W.2d at 636, and the caliber of that proof is dependent upon the use of the
property or that to which it is susceptible. See Blankenship, 658 SW.2d at 127.

Thiscourt took into consideration the nature and character of theland in determining whether
the claimant's possession had been sufficient to establish ownership in Panter v. Miller, whereinthe
party claiming ownership by adverse possession was the defendant. The proof showed that in 1972
the disputed land was marked by the defendant's predecessor in title who bulldozed and clear cut a
linearound theland, that in 1974 the defendant purchased the land, planted trees, put up posted signs
around the property and, on occasion, picnicked on the property making plans for the construction
of their home, and in 1978 erected outbuildingsin contemplation of building ahome. Based on the
above evidence, the Panter court held that “bulldozing and clear cutting around one's claimed line
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and placing posted signs on rura, unimproved land constitutes notice to the world of an adverse
claim just as much asfencing in city property would constitute an open and notorious claim.” 689
S.W.2d at 636, see also Pullen v. Hopkins, Clark & Co., 69 Tenn. 741 (1878). That court went on
to state:

One does not ordinarily fence in inaccessible mountain land to show
ownership. It isordinarily done by marking or painting trees and putting up signs.
This is exactly what the defendant did. The land was not susceptible to farming.
About the only other thing the defendant could have done to make his possessory
claim any clearer to the public at |arge woul d have been to hire armed guardsto shoot
anyone who set foot on the land.

Panter, 689 S.W.2d at 636.

This court again took into consideration the nature and character of theland in determining
whether the claimant's possession had been sufficient to establish ownership in Catlett v. Whaley,
731 S.W.2d 544, 546 (Tenn. Ct. App. 1987). Thedisputein Catlett pertained to land that had been
abandoned and on which no taxes had been paid since 1942 until it was purchased at atax salein
1960 by Dexter Moore, the plaintiffs predecessor in title. The Clerk of the Circuit Court issued a
deed to Moore, by virtue of which Moore held himself out asthe owner of property which included
the disputed property. Moore used the disputed property to pasture his cattle and harvest timber.

The Catlett plaintiffs purchased the property from Moore in 1968. Thereafter, the Catlett
defendants claimed ownership of thedisputed property, insisting the deed issued to Moorein thetax
sale did not include or convey the disputed property.* The trial court concluded the deed did not
include or convey the disputed property to Moore; nevertheless, the trial court held:

[T]here was evidence that the plaintiffs exercised dominion and control over the
subject property. Indeed, the dominion and control as exercised by them was about
as"adverse" asone could imagine—they sold parcelsoff of it. Plaintiffs predecessor
in title, Mr. Dexter Moore, pastured cattle on the subject premises. Although Mr.
Dexter Moore certainly could have made use of this property in some manner that
would have been more"adverse" to the ownersthan he actually did, nevertheless he
did exercise such dominion and control over it and did so openly, so that such
dominion and control amounted to adverse user.

Catlett, 731 SW.2d at 545. Based on the foregoing, thetrial court awarded the disputed property
totheplaintiffsand the defendants appealed. Theissueson appeal required the court to examinethe

4Like the facts before us, the defendants in Catlett presented evidence that the lower tract had been dropped
from the tax records after 1942 and was not assessed for taxes again until 1972, when the tax maps were revised.
Defendantsfurther insisted that the lower tract was owned by aprevious owner’ s heirs, most of whom had conveyed their
interest in the land to the defendants by deeds which were of record.
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nature and character of the land. The record established that from 1942 to 1960 the disputed
property was landlocked and of little value but that in 1960 Moore began using the property to
pasture his cows and cut timber from the land and that a dike was built by an adjoining landowner
in the 1970's enabling the devel opment of the property. After the plaintiffs purchased the property
in 1972, they built aroad, erected a fence with alocked gate, and allowed friends to hunt, fish and
camp on theland. The Catlett plaintiffs also cut and sold timber from the disputed property. The
appellate court found this evidence sufficient to affirm thetrial court’ sruling that the plaintiffs had
established ownership by adverse possession. Catlett, 731 S.\W.2d at 546.

Here, Plaintiff established that she, her husband and son had continuously used the disputed
parcel for thirty years growing tobacco, grazing cattle, cutting hay, tending agarden and maintaining
thewirefence at issue. As her son testified, they just did “whatever we needed to do, we' ve done
it, because that is our land. We just used it for whatever we wanted to do with it.” We find the
caliber of evidence before us to be as convincing asthat in Panter and Catlett, wherein each party
claming adverse possession prevailled. Therefore, we find the evidence does not preponderate
against thetria judge’ sfinding that Plaintiff and her predecessorsin interest had exclusive, actua,
adverse, continuous, open and notorious possession of the disputed parcel for twenty years.

In Conclusion

This matter is before us accompanied by the presumption of the correctness of the facts as
found by the trial court, which will not be disturbed unless the evidence preponderates to the
contrary, and we are unable to conclude that the evidence preponderates against the trial court’s
findings. Weaso find no error of law. Accordingly, we affirm the judgment of thetrial court and
remand this matter for such proceedings as may be necessary. Costs of appeal are assessed against
the Appellants, Jeff Troyer and Sherry Troyer.

FRANK G. CLEMENT, JR., JUDGE



