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OPINION
Factsand Procedural History

Thisappeal comesto usfrom adivorce proceeding instituted by Nancy Gail Doran (“Wife”)
on July 27, 2000. In her complaint for divorce, Wife described five tracts of real property, located
in Hardin County, Tennessee, which she alleged to be marital property. Oather Paul Doran
(“Husband”), in his answer and counter-complaint, denied that some of these tracts constituted

marital property. After conducting ahearing on the merits, and upon written information submitted
by the parties, the lower court found that four of the parcels of land described in Wife's complaint



were, indeed, marital property. Accordingly, thetrial court ruled that the parties held these parcels
as tenants in common.

The lower court then set forth a procedure by which either party might acquire the other’s
interest in any of the four tracts of realty. Specifically, the lower court ruled:

[1]f either Husband or Wife desiresto retain any of the foregoing tracts or parcels of
real property deemed to be “marital property” as above set forth and the other party
does not desire to retain his or her interest in such rea property, then the party
desiring to retain said real property shall pay to the other party within forty-five (45)
days one-haf (1/2) of the appraised fair market value as herein set forth for each
specific property, and the other party shall execute a Quit Claim Deed upon receipt
of such funds divesting his or her rights, title and interest therein to the acquiring
party . . . [1]f both Husband and Wife desire to retain and acquire from the other al
rights, title, and interests in and to the above tracts or parcels of land deemed to be
“marital property” then the parties shall submit, through their respective attorneys,
written sealed bids to the Clerk of the General Sessions Court for Hardin County,
Tennessee, withinforty-five (45) days, said written bidsto be opened simultaneously,
and the party making the highest offer or bid for each parcel or tract of said “ marital
property” shall become the sole owner of such real property by paying to the other
party one-half (1/2) of the tota bid or offer for each separate parcel for which that
party was the highest bidder, and the other party shall execute a Quit Claim Deed
divesting his or her interests to the other party upon receipt of said funds, al to be
accomplished within forty-five (45) days. . . [I]f neither Husband nor Wife submit
any bidsto retain and acquire the rights, title and interests of the other party in and
to said marital real properties described above, then either party may petition the
Court for a Court-administered public sale following the lapse of the said forty-five
(45) day period.

Husband and Wife each desired to retain all four parcels, and, pursuant to the above procedure, each
tendered an offer of one-half the appraised fair market value of the parcels in exchange for the
other’ sone-half interest. The desire of both partiesto retain the parcelstriggered the next phase of

the lower court’ s prescribed procedure, which consisted of a sealed bid process between Husband
and Wife.

Wife filed her sealed bids, and notice of the filing, with the lower court on November 18,
2002. The record does not indicate the amount of these bids. Husband declined to file any sealed
bids, electing, instead, to file amotion for anew trial on October 31, 2002. In his motion, Husband
alleged that the lower court erred in ordering the sale of the marital property through this sealed bid
process. Thelower court denied this motion on December 18, 2002, and Husband then timely filed
the instant appeal .



I ssue on Appeal
Husband raises one issue for our consideration:

l. Whether the trial court erred in ordering the sale of the parties marital property
without ensuring that fair market value is obtained.

Standard of Review

Our review of thisnon-jury caseisdenovo upon therecord with apresumption of correctness
asto the lower court’ s factual findings, unless the preponderance of evidenceis otherwise. Tenn.
R. App. P. 13(d). Our review of thelower court’s conclusions of law, however, is de novo with no
presumption of correctness. Union Carbide Corp. v. Huddleston, 854 SW.2d 87, 91 (Tenn. 1993).

Law and Analysis

In his one issue on appeal, Husband contends that the lower court erred in its manner of
selling the parties’ marital real property. Specifically, Husband contends that the seal ed bid process
violates Tenn. Code Ann. § 36-4-121 (2003) because it failsto ensure that the winning bid equals
or exceeds the fair market value of the four tracts of marital property. Wife concedesthat the lower
court failed to expressly set a minimum bid price of fair market value. She argues, however, that
such alimitation isreasonably implied from the overall context of theorder. Thisimplication arises
from the fact that the sealed bid process represents the second step in the overall procedure crafted
by thetria court. The parties only reached the second step by first demonstrating awillingness to
pay the appraised fair market value for the parcels of marital realty. According to Wife, it is
reasonable to assume that the appraised fair market value was intended to thereafter serve as the
starting point in the subsequent bidding process.

Tenn. Code Ann. 8 36-4-121(a)(3) grantsatrial court theauthority to order the sale of marital
property, pursuant to a divorce proceeding, by either public auction or private sale. This section,
however, clearly contemplates that the trial court will take measures to protect the interests of the
parties by ensuring that the property issold for itsfair value. The measuresto be taken by the court
depend upon the manner in which the property isdisposed. If the property issold at public auction,
the trial court must comply with the various requirements for public judicia sales enumerated in
Tenn. Code Ann. 8§ 35-5-101t0-114 (2001). Tenn. Code Ann. 8 36-4-121(a)(3)(A). If the property
isto be sold privately, thetrial court has the option to impose the provisions of title 35, chapter 5,
but it is not required to do so. Tenn. Code Ann. 8 36-4-121(a)(3)(B). If thetria court declinesto
impose those provisions in a private sale, however, thereis still the expectation that the court will
exercise its discretion in such away as to “ensure that such [marital] property is sold for its fair
market value.” Tenn. Code Ann. 8 36-4-121(a)(3)(C). Wefind, inthe present matter, that thelower
court failed to comply with Tenn. Code Ann. 8§ 36-4-121. The sealed bid process ordered by the
lower court contains no explicit condition meant to ensure a price of fair market value, and we are



not willing to make the intuitive leap urged by Wife that might create such a condition by
implication.

We note, as an ancillary matter, that the trial court was well within its authority, as granted
by Tenn. Code Ann. § 36-4-121, to order a private sale of the four tracts of marital property. We
also notethat neither party has argued on appeal that the appraised fair market valuesfor the marital
property determined at thetrial level areerroneousor unfair. Assuch, thetrial court need only take
measures to ensure that the appraised fair market values for the parcels of land are equaled or
exceeded by the eventual purchaser of the property.

Conclusion
For the foregoing reasons, we reverse the ruling of the trial court and remand for further

proceedings consistent with thisopinion. Costsof thisappea aretaxed tothe Appellee, Nancy Gail
Doran, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



