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OPINION

In May 1995, Stanley Adams (Mr. Adams) executed a promissory note payable to Labor
Kraft, Inc. (“Labor-Kraft”) in the amount of $15,000, due August 1995. The note was secured by
adeed of trust covering several lots in a subdivision owned by Mr. Adams. Labor-Kraft properly
recorded the deed of trust in the register’ s office for Wilson County. The promissory note secured
by the deed of trust subsequently was marked “ paid” by L abor-Kraft, but the deed of trust was never
released. The deed of trust was referenced in future promissory notes executed by Mr. Adams,
payable to Labor-Kraft.



On March 14, 1998, defendant Wilson County held atax sale and sold Mr. Adam’ sproperty
for back taxes to Donald League and Helen League (“Leagues,” hereinafter, defendants will be
referred to, collectively, as“the County”). In October 2000, Labor-Kraft filed a petition in Wilson
County Chancery Court to set asdethetax sade. In its petition, Labor-Kraft asserted that it held a
valid, recorded and enforceable first mortgage; that the County had failed to give notice of the sde
to Labor-Kraft as required by Tenn. Code Ann. § 67-5-2502(c); that it did not learn of the tax sale
until after the one-year statutory redemption period had expired. Labor-Kraft prayed for thetax sale
of the lots subject to its mortgage (“the property”) to be set aside. It further prayed to be permitted
to enforce itsrightsin the real property.

Following a hearing on May 9, 2002, the trial court granted the County’s motion for
involuntary dismissal. The trial court found the obligation underlying the deed of trust had been
paid, and that the deed of trust, therefore, should have been released. Thetrial court further found
that Wilson County had failed to give Labor-Kraft notice of the sale, but that this failure was
harmless as L abor-Kraft had no protectable interest in the property. Labor-Kraft now appeals this
determination.

| ssue Presented

Labor-Kraft recites three issues for review by this Court. The pivotal question, as we
perceiveit, iswhether Labor-Kraft had aninterestinthe rea property, secured by the deed of trust,
such that the County’ s failure to give Labor-Kraft notice of the tax sde was not harmless.*

Standard of Review

Thisappeal involvesissues of fact. Our review of thetrial court’s determination of factual
mattersisdenovo upon therecord, accompanied by apresumption of correctnessunlesstheevidence
preponderates otherwise. Tenn. R. App. P. 13(d).

Analysis

The Tennessee Code provides, in pertinent part, that in the event of a sale of land under a
decree of the court:

The delinquent tax attorney shall make areasonable search of the public recordsin
the offices of the assessor of property, trustee, local office where willsare recorded,
and register of deed of trusts and give notice to persons identified by the search as
having an interest in the property to be sold. The court shall set areasonable fee for
this service.

1Labor-K raft raised asanissuefor review whether thetrail court erred inrefusing to admit deposition testimony
into evidence. The County has conceded the issue to be proved by this testimony. The issue accordingly is moot.
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Tenn. Code Ann. 67-5-2502(c) (Supp. 2002). Labor-Kraft indisputably recorded a deed of trust
securing a mortgage on the property, never released it, and thus should have received notice of the
tax sale. The County unguestionably violated its statutory duty by failing to provide such notice.
However, the trial court determined that this error was harmless under the facts of this case, asthe
debt secured by the deed of trust had been paid and the deed of trust accordingly should have been
released. Upon review of the record before us, we do not find that the evidence preponderates
againg the findings of thetrial court.

Thefacts as evidenced by the documentsin the record are asfollows. On May 5, 1995, Mr.
Adams executed a deed of trust conveying an interest in real property in Wilson County to Labor-
Kraft. The deed of trust stated that the conveyance was made in trust to secure a promissory note
dated May 5, 1995, in the amount of $15,000, and “for no other purposes.” It aso included a
notation that the maximum principal indebtedness secured by the deed of trust was $15,000. The
deed of trust did not contain a notation or indication that it was open-ended or intended to secure
futureindebtedness. Labor-Kraft properly recorded thedeed of trust inthe Wilson County register’s
officeon May 9, 1995. The deed of trust was at no time released by L abor-Kraft.

On May 5, 1995, Mr. Adams also executed a promissory note and security agreement for
$15,000, plus fifteen percent interest, to Labor-Kraft. The note was secured by the deed of trust.
The note was payablein installments of $5,000, with the balance due on or before August 10, 1995.
Thepromissory note subsequently wasmarked “ paid,” with payment acknowledged by the signature
of M. Dale Carter, President, Labor-Kraft.

On September 18, 1995, Mr. Adams signed a promissory note and security agreement for
$2,500, plus fifteen percent interest, payable to Labor-Kraft on or before November 18, 1995. This
note did not reference the deed of trust. On September 26, 1995, he signed an additional note for
$6,600, plus fifteen percent interest, due on or before October 26, 1995. A third note was executed
on November 22, 1995, for $9,500, plus twelve percent interest, payable monthly and due on or
before February 12, 1996. On December 14, 1995, Mr. Adams signed afourth note for $6,000, plus
twelve percent interest, due on or before February 22, 1996. The notes executed on September 26,
November 22, and December 14 recited that they were secured by the previously recorded deed of
trust.

L abor-Kraft contendsthat thesefour notes were renewals of the May 5, 1995, note. L abor-
Kraft cites Commerce Union Bank v. Burger-In-A-Pouch, Inc., 657 S.W.2d 88, 90 (Tenn. 1983), for
the proposition that a renewal note does not discharge the original note unless the parties so agree.
It additionally cites Carter County Bank v. Craft Industries, Inc., 639 S.\W.2d 661, 663 (Tenn. Ct.
App. 1982), as holding that the marking of anote as“paid,” when amistake, will not dischargethe
obligation due under the note. The crux of Labor-Kraft’s argument, as we understand it, isthat the
debt due under the May 1995 note was not paid; that at least three of the subsequent notes were
renewal notes; that L abor-Kraft therefore had aninterest in the property secured by the deed of trust;
that the trial court accordingly erred in its determination that the County’s failureto give notice of
the impending tax sde to Labor-Kraft was harmless.
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The threshold question is whether Labor-Kraft properly preserved a secured interest in the
real property. Wefind that Labor-Kraft failedto do so. Asaninitial matter, the deed of trust clearly
recited that it secured a maximum debt of $15,000. Thusthe deed of trust could not secure thefull
amount of $24,600, plus interest, of the combined subsequent notes.

Several factors support the determination of thetrial court. First, the deed of trust contains
no language indicating it was open-ended or secured future debt. On the contrary, it recited that it
was executed to secure the $15,000 promissory note and “for no other purposes.” Second, thereis
nothing in the record to suggest that the May 5 promissory note wasmarked “paid” inerror. Third,
thefirst of the four subsequent notes, alleged by L abor-Kraft to be renewal notes, was executed over
a month after the August 10, 1995, due date of the note secured by the deed of trust. It was not
marked as a renewal note and made no mention of the deed of trust. Fourth, the next three notes,
while stating they were secured by the deed of trust, were not marked as renewal notes, collectively
exceed the maximum amount of indebtedness secured by thedeed of trust, and were executed over
a period of several months at varying terms. Finally, the deed of trust was never modified; no
additional deed of trust was executed; nothing in the deed of trust recorded by L abor-Kraft indicates
that it secures anything but the $15,000 promissory note executed on May 5, 1995.

The courts determine the intentions of the partiesto adeed of trust by the plain language of
theinstrument. Wright v. Lincoln County Bank, 465 S.W.2d 877, 881 (Tenn. Ct. App. 1970)(perm.
app. denied). This intention is a mater of lav which this Court reviews de novo. Id. A plain
reading of the deed of trust in this case evidences no intention of the partiesthat the deed of trust was
intended, when executed, to secure any further indebtedness. Itisnot marked asopen-ended, secures
amaximum of $15,000, and clearly was intended to secure only apromissory note executed on May
5, 1995, and due by August 10, 1995. The promissory note was marked as paid; subsequent notes
arenot on their faces renewal notes; thereisno proof in the record to support the assertion that they
wereintended to be renewal notes when executed. Thetria court found that the May 5, 1995, note
had been paid, and, accordingly, the deed of trust should have been released.

Upon review of the record, we cannot say that the evidence preponderates againg these
findings of fact. Judgment of the trial court is affirmed. Costs of this appeal are taxed to Labor-
Kraft, Inc., and its surety, for which execution my issueif necessary.

DAVID R. FARMER, JUDGE



