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Homeowner hired acontractor to make improvementsto hisresidence. Disputes occurred
during and following construction. The contract contained an arbitration provision. The parties
agreed to arbitration, following which the arbitrator awarded damages against the contractor in the
amount of $76,465. Contractor refused to pay the award. Accordingly, the homeowner filed this
civil action to enforce the arbitration award. Following a hearing before the Chancellor, of which
thereis no record for this court to review, the Chancellor refused to confirm the arbitration award.
We affirm.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Chancery Court
Affirmed and Remanded

FRANK G. CLEMENT, JR., Sp. J., delivered the opinion of the court, inwhich BeEn H. CANTRELL, P.J,,
M.S., and WiLLIAm B. CalIn, J., joined.

Atty. Richard M. Smith and O. Benton Curtis I11, of Nashville, TN, for the appellant.
Atty. Gregory D. Smith, of Clarksville, TN, for the appellees.
Opinion
OnMarch 22, 2000, H. John Tallardy entered into acontract with William Jones d/b/aQueen
City Construction, the purpose of which was to make substantial improvements to Talardy's

residence. During the course of construction, disputes arose between the parties with respect to
quality, timeliness and cost of construction. The parties were unable to resolve their differences.
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The contractor, William Jones, along with acompany known asB & F Properties, filed acivil action
seeking damages for unpaid services and materias. Talardy responded by seeking a stay of the
litigation pending arbitration as provided for in the contract with Jones d/b/a Queen City
Construction. The parties agreed to the stay and submitted the matter to arbitration.

Thearbitration wasadministered by the American Arbitration Association. ThomasEdward
M cLaughlinof the Construction Arbitration Tribunal was designated to conduct thehearing. Onthe
day of the arbitration hearing, Jones appeared pro se. The Award of the Arbitrator states that Mr.
McLaughlin heard the “proofs and allegations of the parties in accordance with the Construction
Arbitration Rules of the American Arbitration Association.” The arbitrator found for Tallardy and
held Jones, Queen City Construction, B and F Properties and Flo Jones jointly and severally liable
in the amount of $76,465.

Thereismuch conflict, and morethan alittleconfusion, concerning theidentity of the proper
parties. The contract at issue is between “H. John Tallardy and William Jones d/b/a Queen City
Construction.” The caption of the arbitration documents reads:

“In the Matter of the Arbitration between John Tallardy and William Jones,
Individually and d/b/a/ Queen City Construction, B and F Properties
d/b/a Queen City Construction and Flo Jones.”

Neither B and F Properties nor Flo Jonesare partiesto the contract at issue, yet thearbitration
award issues asubstantial award against the partiesto the contract aswell as B and F Properties and
Flo Jones, for which each isjointly and severaly liable. Theinvolvement of B and F Propertiesand
Flo Jones apparently arises from theliability insuranceand workers' compensation and employer’s
liability certificates provided to Tallardy a the commencement of construction, on or about April
7,2000. Theinsurancelisted theinsuredsas*B and G Properties d/b/aQueen City Construction Flo
Jones.” Three monthslater, on July 19, 2000, a second certificate of insurance related to the project
listed theinsured as“B and F PropertiesFlo Jones.” Therecord failsto indicate and accordingly we
are not at liberty to speculate whether Ms. Jones or B and F Properties were ever added as parties
to the contract at issue which provides for arbitration.

Sincethereisno transcript of theproceedingsbeforetheChancellor, just thetechnical record
provided by the Clerk and Master, we are without the benefit of the arguments presented or the
Chancellor’ sfindings and conclusions. Moreover, the order denying Tallardy’ s petition to confirm
the arbitration award does not set forth the Chancellor’ s findings or conclusions of law. The order
merely states that the chancellor considered the complaint of the plaintiff, the response of the
defendants, statements of counsel for plaintiff and the defendants, and “from all of which the Court
finds that said application to confirm arbitration award should be denied.” The mandatory part of
the order is similar, it reads, “It is therefore ordered, adjudged and decreed that the plaintiff’s
application to confirm arbitration award is hereby denied.”

The appellant set forth three aleged reasons for the Chancdlor’s ruling. The appellees
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correctly noted that such assertions are outside of the record for thereisno transcript of the evidence
and such is not found in the technical record.! Rule 13(c), Tenn.R.App.P., provides that the
appellate court “may consider those facts established by the evidencein the trial court and set forth
in the record.” We find that the alleged reasons for the Chancellor’s ruling are unsubstantiated.
Accordingly, they cannot be considered by this Court.

Thiscourt isbeing asked to judge the actions of the Chancellor without the transcript of any
of the hearings and without the benefit of the Chancellor’ s findings or conclusions of law. When
no transcript or other record of evidence regarding what occurred exists, the appellate courts must
presume that had a record existed, it would have contained sufficient evidence to sustain the trial
court. See, Sherrod v. Wix, 849 S.\W.2d 780, 783 (Tenn.App. 1992). In the absence of arecord, we
must “ conclusively presume’ that the findings of thetrial court are supported by evidence heardin
thetrial court. See Threadgill v. Threadgill, 740 SW.2d 419, 426 (Tenn. App. 1987), citing J.C.
Bradford & Co. v. Martin Construction Co., 576 S.W.2d 586, 587 (Tenn. 1979). It should also be
noted that our courts have previously recognized that the failure to file a transcript or statement of
evidenceunder T.R.A.P. 24(b) or (c) isusually faal to an appeal. H. D. Edgemon Contracting Co.,
Inc. v. King, 803 SW.2d 220, 223 (Tenn. 1991).

The standard of review by atrial court of an arbitration award isanarrow one that should be
deferential towards the arbitration decision. See, Arnold v. Morgan Keegan & Company, Inc. 914
S.W.2d 445 (Tenn. 1996). The Arnold court correctly rationalized that permitting adissatisfied party
to set aside the arbitration award and to invoke the court’ s judgment upon the merits would render
arbitration merely a step in the settlement of the dispute, instead of its final determination. See
Arnold at 452. Yet, the parties to arbitration are not required to abandon all legal remedies.
Specificdly, atrial judgemay set aside an arbitration award onthegrounds set forthin T.C.A. § 29-
5-313. Sincethereisno record before us, we cannot determine whether the Chancellor did or did
not narrowly review the arbitration award pursuant to T.C.A. § 29-5-313. Did the Chancellor
determine that the arbitrator exceeded his jurisdiction, perhaps finding that he lacked jurisdiction
over one or more of the parties who were not a party to the contract? Did the Chancellor determine
that the arbitrator’ srefusd to grant acontinuance wasimproper? Did the Chancellor determinethat
the arbitrator erroneoudy refused to hear materid evidence? We cannot make any of these
determinations for there is nothing before us to substantiate any degree of error by the Chancellor.
Moreover, this court’ s standard of review of the decision by thetrial court to approve or disapprove
an arbitration award is“clearly erroneous.” D & E Construction Co., Inc. v. Robert J. Denley Col,
Inc., 38 SW.3d 513, 518 (Tenn. 2001). Thereis nothing before us to substantiate the appellant’s
assertionsthat the Chancellor’ sruling was clearly erroneous and, to the contrary, we areto presume
that the evidence supported her findings.

Based upon the record before us, or lack thereof, we are unable to determine that the

The fact that the order does not set forth findings of fact and conclusion of law is not the
fault of the Chancellor. Shewas under no duty to voluntarily provide such. The appellant could
have requested findings of fact pursuant to Tenn. R. Civ. P. 52.
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Chancellor made any error. Accordingly, we affirm the Chancellor in all respects.

This matter is remanded to the Chancery Court of Montgomery County for further
proceedings consistent with this opinion. Tax the cost on appeal against the appellant, H. John
Tallardy.

Frank G. Clement, Jr., Specia Judge
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This cause came on to be heard upon the record on appeal from the Chancery Court for
Montgomery County, briefs, and ord argument; upon consideration whereof, this Court is of the
opinion that the order of the Chancery Court should be affirmed and remanded.

In accordance with the opinion of the Court filed herein, itis, therefore, ordered and decreed
by this Court that the judgment of thetrial courtisaffirmed. Thiscauseisremanded to the Chancery
Court for Montgomery County for any further proceedings which may be necessary, consistent with
this judgment and the opinion of this Court.

Costsof thisappeal aretaxed against Appellant, Margaret Johnson, for which execution may
issueif necessary.



