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Thetria court granted the parties a divorce, and awarded them joint custody of the three children
of their marriage, with themother to exercise primary custody. The court’ sorder included adetailed
visitation schedule, which did not mention Mother’s Day. After the children spent their first post-
divorce Mother’s Day with the father, the mother moved the court to be granted Mother’s Day
visitation. The court granted the motion, and assessed attorney fees againg the father. The father
appealsthe award of attorney fees. We affirm the trial court.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court
Affirmed and Remanded

Ben H. CANTRELL, P.J., M.S,, delivered the opinion of the court, in which WiLLiam C. KocH, Jr.
and WiLLiam C. CaIN, JJ., joined.

Bobby Lee Parker, Jr., Shelbyville, Tennessee, Pro Se.
Michelle M. Benjamin, Winchester, Tennessee, for the gopellee, Kathy Marie Parker.
OPINION
l.

On December 1, 1999, the Chancery Court of Bedford County granted a divorce to Kathy
MarieParker and Bobby L ee Parker Jr., pursuant to Tenn. Code Ann. 8 36-4-129. Thecourt ratified
the agreement of the parties asto the custody of their two minor children, child support, division of
marital property, and assumption of marital indebtedness. Legal custody of the children was
awardedjointly to both parties, with primary physical custody to remain withthemother. Thefather
was to exercise visitation in accordance with a detailed schedule. One unusual provision of the
Decreewasarequirement that thefather transfer thechildren to themother’ ssupervisionat the Estill
Springs Police Department.



The father's visitation rights included every other weekend and every Wednesday night
during the school year, with visitation and custody reversed during the summer. Additionally, the
parties were directed to alternae custody on Thanksgiving, Easter and other holidays. Mr. Parker
wasgranted Father’ sDay each year, but there was no mention of Mother’ s Day in the court’ sdecree.

In the year 2000, Mother’s Day fell on one of the weekends that the father was exercising
visitation. At 8:00 that morning Ms. Parker called her former husband to ask if she could have the
children. Mr. Parker had dressed them for church, and he told her that she could have them after
serviceswerefinished. Thefather testified that when the mother showed up at church “ she caused
adisturbance,” and he didn’t et her take thechildren. He did not allow her to see the children until
thefollowing day.

Not wishing arepeat of the same problem in the future, Ms. Parker attempted to obtain an
informal agreement with the father to let her have the children on Mother’ s Day the following year.
He refused to talk to her about it during transfers of custody, allegedly because he believed it was
againg the law to speak about matters of custody or visitation in front of the children. The mother
testified that he a so declined to discuss the question on the phone, saying he had other thingsto do.

The mother then had her attorney prepare an Agreed Order setting out the Mother’s Day
modification she desired. Mr. Parker refused to sgn. He later testified that he objected to a
provision in the proposed Agreed Order that required him to drop the children off at the mother’s
home. He stated that in light of the bitter fedings between the parties, such an arrangement was
dangerous. The proposed order isnot in the record, so we cannot affirm his account of its contents.

On March 30, 2001, Ms. Parker filed a motion captioned “Motion to Set Mother’s Day
Visitation Ex Parte, or inthe Alternative Upon aHearingin thiscause. TheMotion recited her belief
that “unlessdirectly ordered by the Court [the father] will refuseto allow her to have visitation with
theminor children on Mother’ sDay, May 13, 2001, asthe holiday occursduring hisregul ar weekend
visitation.” She asked the court to order Mr. Parker to deliver the children to her home on Mother’s
Day at 8:00 am. She also asked that he be required to reimburse her $500 for attorney fees, andto
pay court costs.

The court scheduled a hearing for May 4. Mr. Parker appeared at the hearing pro se, and
asked for a continuance, which was denied. Mr. Parker testified that “1 have no trouble with
Mother's Day. She needs them on Mother’s Day.” But he also expressed reluctance to let Ms.
Parker have the children for the whole day. At the conclusion of the proof, thetrial court found in
favor of the mother.

Thefinal order, filed May 8, 2001, ismistakenly captioned “ Agreed Order.” It granted Ms.
Parker Mother’ s Day visitation every year, beginning at 8:00 am. with exchange of the children for
visitation to take place at the Estill Springs Police Department. Mr. Parker was also ordered to pay
the mother $500 for attorney fees. Mr. Parker filed a Motion for a new hearing. The court
conducted a hearing on Mr. Parker’s motion, at which he again appeared pro se, while the mother
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was represented by counsel. The court affirmed its previous order, but did not order Mr. Parker to
pay the additional attorney feesincurred at this hearing. Mr. Parker gppealed.

Theappellant arguesthat while hewas not opposedtoletting hisformer wife spend Mother’s
Day with the children, he had legitimate concerns about the timing and conditions of their transfer,
which were not addressed by her proposed Agreed Order or by her Motion for Visitation, and thus
that it was not gppropriae to punish him by making him pay hisformer’ swife s attorney fees. He
admits that he could have drafted an agreed order that addressed his concerns, and submitted it to
Ms. Parker for her consideration, but he claimsthat because of hisignorance of legal matters, hewas
not aware that this was an option.

Ms. Parker responds that her former husband used a legal technicality to withhold the
children from her on Mother’s Day 2000, and that he is continuing to use the court system as a
weapon to punish her financidly. She concludesthat thetrial court was correct to make him pay the
attorney fees she incurred because of his obstructionist tactics.

Regardless of which of these versionsis true (and we suspect there is some truth in both of
them) it is unfortunate when the bitterness of a divorce prevents parents from effectively
communicating with each other, forcing them to go to court to resolve questions that they should be
capable of dealing with themselves.

Asthe appellee points out, Tenn. Code Ann. 8§ 36-5-103(c) givesthe court the authority to
order the payment of attorney fees incurred in enforcing any decree for alimony, child support, or
child custody, or for change of custody, with such award to remain “in the discretion of the trial
court.” ThiscourtheldinD. v. K., 917 SW.2d 682, 686 (Tenn. Ct. App. 1995), that when visitation
rights are an adjunct to a custody decree, proceedings involving those rights fall under this statute
aswell.

The origina Decree of Divorce contained no provisionfor Mother’s Day visitation, so Ms.
Parker’s attorney fees cannot be considered to have been incurred as part of an action for
enforcement of a decree. But since the plaintiff in this case, like the plaintiff in D. v. K., supra,
succeeded in having a custody decree modified, the trial court was authorized to order payment of
attorney fees under Tenn. Code Ann. § 36-5-103(c).

Mr. Parker notesthat the original Decreewasdrafted by Ms. Parker’ satorney, and heargues
that she should bear the costs associated with amending it. Thereisalso animplicit argument that
since the court’s “Agreed Order™” provided for transfer of the children in the manner he preferred,
she should not be considered the prevailing party.

It appears to us, however, that Mr. Parker had ample opportunity to resolve this matter
without forcing Ms. Parker to resort to the courts. Hisin-court statement that he thought the mother
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should have custody of the children on Mother’ s Day was inconsistent with his previous refusal to
discussthematter. Thetrial judge did not specifically statehisreason for ordering Mr. Parker to pay
Ms. Parker’ s attorney fees, but he no doubt believed that the father' sresistance to amodificationin
the visitation schedul ethat even the father cons dered necessary was the reason those fees had to be
incurred in thefirst place. Wedo not believethetrial court abused its discretion in ordering himto
pay the mother’ s attorney fees.

[1.
The judgment of the trial court is affirmed. Remand this cause to the Chancery Court of

Bedford County for further proceedings consistent with thisopinion. Tax the costs on appeal to the
appellant, Bobby L ee Parker, Jr.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



