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OPINION

Ms. Chelton was born on August 31, 1941. In 1962 she was hired by Provident as a mail
clerk and over the next several years she was employed by Provident in avariety of positionsin the
areas of accounting, customer service, sales promotion, cashier work, bookkeeping and sales.

In September of 1985 Ms. Chelton was transferred from her position in telemarketing sales
to the position of associate underwriter and in 1986 she becamean underwriter in Provident’ s mass
marketing department. Job appraisals and memorandaissued in 1988, 1989 and 1990 indicate that
Ms. Chelton was exhibiting problems in performing her duties as an underwriter. Ms. Chelton
agreesthat shewasnot performing well asan underwriter and in July of 1990 she advised Provident



that she wished to work in marketing. In June of 1991 she began working with Provident's
marketing material s and was subsequently given thejob title of "marketing support speciaist.” Ms.
Chelton’ s underwriting duties decreased after 1992 and were eventually phased out altogether.

As of 1995 Ms. Chelton had responsibility for tracking of production, sales materids,
promotional campaigns and communications support. However, in July of 1997, some of these
duties were removed and Ms. Chelton was given the position of "forms analyst.” Asforms andyst
shewasrequired to, among other things, maintain recordsand formsand order supplies. Inaddition
to these duties Ms. Chelton was, in October of 1997, assgned towork on a“rebranding” project to
change Provident’slogo on dl company formsin her department. Ms. Chelton testified that, after
October of 1997, her duties as forms analyst encompassed about fifty percent of her time and her
dutiesin therebranding project encompassed theremainder. Also, in October of 1997, Pam Nowlin
became Ms. Chelton’ s immediate supervisor.

Ms. Chelton asserts that, after becoming her supervisor, Ms. Nowlin would not respond to
guestionsfrom Ms. Chelton about her job and would not speak when the two passed in the hallway.
Ms. Chelton attests that Ms. Nowlin would call staff meetings without informing her and then
express anger with her for not attending. Ms. Chelton further attests that Ms. Nowlin gave a
Christmas luncheon for all of her employeesin December of 1997 and did not invite Ms. Chelton.
Ms. Chelton maintains that her trestment by Ms. Nowlin was designed to cause her to voluntarily
terminate her employment with Provident

In February of 1998 Ms. Chdton was given the job title of “ staff support technician”. Ms.
Chelton testified that, although this job was basically the same as the forms analyst position, the
change in job title resulted in a drop in job points under the Company’s point system' from 404
pointsto 245 points. Ms. Chelton testified that she was advised by Ms. Nowlin that she would not
beédligiblefor araise until her pointsreturned to 404. The changeinjobtitlealso resulted inthere-
classification of Ms. Chelton’s job status from exempt (sdaried) status to non-exempt (hourly)
status. Ms. Chelton’s salary was not reduced as aresult of the changein job title.

In April of 1998, Ms. Chelton met with Ms. Nowlin and Debbie McClanahan, manager of
human resources, was advised that there were problems with her job performance and was advised
that shewas being placed on probation for ninety days. Inaddition, a procedure was set up pursuant
to which she would meet with Ms. Nowlin once a week to discuss performance issues.

On May 12, 1998, Ms. Chelton filed a complaint with the Equal Employment Opportunity
Commission alleging that she was being discriminated against because of her age.

On June 17, 1998, Ms. Chelton again met with Ms. Nowlin and Ms. McClanahan. At this
meeting Ms. Nowlin advised Ms. Chelton that she had not improved and that she was, therefore,

1During thetimein question Provident implemented the “Hay point system” pursuant to which a particular job
was assigned a point value which determined the employee’ s salary range based upon the job’s market value.
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being terminated effective June 30, 1998. Ms. M cClanahan confirmed in deposition testimony that,
although the decision to discharge Ms. Chelton was a team decision, Ms. Nowlin initiated the
decision and that, if Ms. Nowlin had determined that Ms. Chelton had “improved performance up
to standards, then there would be no termination.”

On January 27, 1999, Ms. Chelton filed a complaint in the Chancery Court for Hamilton
County stating that she was demoted from her position asan underwriter, that the pointsupon which
her salary and raises were based were reduced from 404 to 245 and that “she was discharged
intentiona ly and solely because of her age.” In consequence of these actions, Ms. Chelton charges
Provident with violation of the Tennessee Human Rights Act and demands back pay in the amount
of $75,000.00, front pay in the amount of $315,000.00 and compensatory damagesin the amount of
$300,000.00 for humiliation, embarrassment and mental anguish.

Following completion of discovery, Provident filed amotion for summary judgment. On
August 19, 2002, the Trial Court entered its memorandum opinion and order granting such motion
and Ms. Chelton’s complaint was dismissed. This appeal followed.

The sole issue addressed herein, as restated, is whether the Trial Court erred in granting
Provident a summary judgment.

In Saplesv. CBL & Associates, Inc., 15 S.W.3d 83, 89 (Tenn. 2000) the Tennessee Supreme
Court set forth the sandard of review appropriate to summary judgments as follows:

The standards governing the assessment of evidence in the summary judgment
context area so well established. Courtsmust view theevidencein thelight most
favorableto the nonmoving party and must also draw all reasonableinferencesin
the nonmoving party's favor. See Robinson v. Omer, 952 S.W.2d [423]at 426;
Byrd v. Hall, 847 SW.2d [208] at 210-211. Courts should grant a summary
judgment only when both the facts and the inferencesto be drawn from the facts
permit a reasonable person to reach only one conclusion. See McCall v. Wilder,
913 SW.2d 150, 153 (Tenn.1995); Carvell v. Bottoms, 900 SW.2d 23,26
Tenn.1995).

Because atrial court's decision to grant a motion for summary judgment is solely a matter
of law, it is not entitled to a presumption of correctness. See Carvell v. Bottoms, 900 S.W.2d 23
(Tenn.1995). In determining whether such a decision is correct we must review the record to
determine if the requirements of Rule 56.04 of the Tennessee Rules of Civil Procedure have been
satisfied inthat "thereisno genuineissue asto any materid fact and that the moving party isentitled
to ajudgment as a matter of law."

Aspreviously noted, Ms. Chelton filed her complaint inthis case pursuant to the Tennessee

Human RightsAct which appearsat T.C.A. 4-21-101, et seq. Tennessee courts haverecognized that
the purpose and intent of thisact isto providefor the execution, in Tennessee, of policies embodied
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in federal civil rights laws. Accordingly, the courts of this state have been guided by federal law
when analyzing daims under the Tennessee Human Rights Act. Campbell v. Florida Seel Corp.,
919 S.W.2d 26 (Tenn. 1996) and Bruce v. Western Auto Supply Co., 669 SW.2d 95 (Tenn. Ct. App.
1984).

The burden shifting analysis applicable in a case such as this one, where there is no direct
evidence of discrimination, isasfollows. First, a prima facie case of age discrimination must be
established by proof that the plaintiff (1) was at |east forty years of age (2) was subject to adverse
employment action (3) was qualified for the position and (4) was replaced by a younger person.
McDonndl Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817 (1973) and Cooley v. Carmike
Cinemas, Inc., 25 F.3d 1325 (6th Cir. 1994).

Oncethe plaintiff has proved aprima facie case, the burden shiftsto the defendant who must
submit legitimate, nondiscriminatory reasons for its action. If the defendant meets this burden the
plaintiff must prove by a preponderance of evidence that the reasons proffered by the defendant for
its actions were merely a pretext for discrimination. The plaintiff must show pretext by proving
“either (1) that the proffered reasons had no basis in fact (2) that the proffered reasons did not
actually motivate his discharge, or (3) that they were insufficient to motivate discharge.” Manzer
v. Diamond Shamrock Chemicals Company, 29 F.3d 1078 (6™ Cir. 1994), quoting McNabola v.
Chicago Transit Authority, 10 F.3d 501, 513 (7th Cir. 1993), emphasisin Manzer.

In the order and memorandum opinion entered by the Trial Court in this case the Court
concluded as follows:

First, the court determined that Ms. Chelton could not establish the prima facie
age discrimination claim for the alleged demotion from the underwriter position.
Because she had not been performing the underwriting job for many years prior
to February of 1998, Ms. Chelton’s claim would be time-barred as of the date of
sheleft the underwriting position. Second, the court concluded that Ms. Chelton
could not establish the prima fecie age discrimination claim for her 1998
termination becauseayounger employeedid not replace her. Thesetwo decisions
alone warrant the dismissal of Ms. Chelton’s claims. However, the court then
went on to consider theremainingissues. Evenif Ms. Chelton could establishthe
prima facie age discrimination case, which she has faled to do, the court has
determined that Provident has articul ated alegitimate, non-discriminatory reason
for her termination. Further, Ms. Chelton has not rebutted Provident’ slegitimate,
non-discriminatory reason by establishing that such reason wasfalse, insufficient
to support her termination, or unrelated to her discharge.

We musgt first review the record to determine whether there is any evidence from which a
reasonabl e person could conclude, contrarytothe Trial Court’ sfindings, that the elementsof aprima
facie case of age discrimination have been established.



With respect to the elementsrequired to establish a prima facie case of age discrimination
Provident does not dispute that Ms. Chelton was over forty years of age or that shewas qualified for
the position from which shewas discharged. Rather, Provident contendsthat Ms. Chdton failed to
establish a prima facie case of age discrimination because she was not subject to an adverse
employment action and because she was not replaced by a younger person. First we address
Provident’ s contention that Ms. Chelton was not subject to an adverse employment action when her
job title was changed.

TheTria Court determined that Ms. Chelton * presented insufficient evidence to support her
contention that she was the subject of an adverse job actionin 1998 when her job title was changed
to staff support technician and her job pointswere reduced from 404 to 245.” The Court goesonto
state as follows:

The February 1998 job descri ption and points change simply cannot be described
as ademotion from Ms. Chelton’ s prior title as underwriter because, as she has
admitted, she had not been performing as an underwriter for a number of years.
She could not be demoted from aposition she had not held for years. Thisalleged
demotion was not an adverse employment action and the court will grant the
Defendant’ s motion as to this claim.

The Court concluded that, because M s. Chelton had not been employed asan underwriter for
a number of years, the one year statute of limitations for violations under the THRA barred her
action for demotion as an underwriter.

Wearecompelledtodisagreewiththe Trial Court’sreasoning that, because Ms. Chelton had
not performed asan underwriter for years, the action taken by Provident in February of 1998 was not
an adverse employment action. While the fact that Ms. Chelton was no longer performing the
services of an underwriter may have presented Provident with a legitimate reason for changing her
job title, this does not answer the question of whether the change in title with its attendant
consequences was an adverse employment action. Whether Provident had a legitimate reason for
itsactionisnot relevant in determining whether itsactionswereadverse. Although Ms. Chelton had
not been employed as an underwriter for some time, no adverse action was taken by Provident, in
consequence of that fact, until February of 1998.

Provident argues that the reduction in job points did not result in tangible detriment to Ms.
Chelton and that the harm claimed by Ms. Chelton is speculative harm. Provident asserts that,
because the harm claimed by Ms. Chelton is hypothetical, the changein job title with its resulting
diminishment in job points does not constitute an adverse employment action. We find it
unnecessary to address this argument based upon other conclusions we have reached as set forth
hereinafter.



Although Ms. Chelton additionally states that the change in her job title also resulted in a
changein her statusfrom that of exempt (salaried) employee to non-exempt (hourly) employee, she
presents no evidence to support a finding tha this status difference had adverse consequences.

Ms. Chelton citesFrazier v. Heritage Federal Bank, 955 S.W.2d 633 (Tenn. Ct. App. 1997)
to support her argument that she suffered “materially adverse changes” in the terms and conditions
of her employment as aresult of Ms. Nowlin's alleged refusal to speak to her, refusal to answer
guestions, failure to advise her of meetings and failure to invite her to the employee Christmas
dinner. We do not agree tha the treatment Ms. Chelton alleges she received from Ms. Nowlin is
comparable to the treatment received by the plaintiff in Frazier. In tha case the plaintiff was a
senior vice president of a bank when, at the age of fifty three, she was moved from the bank’s
customer service department to itscustomer rel ationsdepartment. Thenext year, whenthebank was
converted to apublicly held company, the plaintiff was not offered any of the benefits of the stock
option plan or listed on the company prospectus and the prospectus indicated that other executive
officerswerereceiving substantially higher salariesthan shewas. After completing projects, shewas
not assigned new ones, was excluded from meetings and could not get secretarid support. This
Court found that, although the plaintiff’ s salary had not been reduced, “the constant reduction in her
duties and prestige at the bank were ‘materially adverse changes in her terms and conditions of
employment sufficient to qualify asdiscriminatory actions.” Wedo not find theactionsMs. Chelton
attributesto Ms. Nowlin to be analogous to the actions of the bank in Frazier. Wefind no evidence
of a“constant reduction” in Ms. Chelton’s “duties and prestige.” Infact, Ms. Chelton statesin her
brief that her “job duties were essentially the same after Pam Nowlin became her supervisor.”

Aside from asserting that she suffered an adverse employment action by reason of her title
change in February of 1998, Ms. Chelton also asserts, as noted, that she was subject to an adverse
employment action by reason of the termination of her employment on June 30, 1998. It is not
disputed that Ms. Chelton’ s termination was an adverse employment action.

While not disputing that Ms.Chelton’s termination was an adverse employment action,
Provident contendsthat Ms. Chelton has still not submitted proof establishing aprima facie case of
age discrimination by showing that she was replaced by ayounger person. Provident mantains,
rather, that Ms. Chelton’ sdutieswere divided between anumber of employeesafter her termination.
Citing Majewski v. Automatic Data Processing, Inc., 274 F.3d 1106 (6th Cir. 2001) and Brenner v.
Textron Aerostructures, 874 SW.2d 579 (Tenn. Ct. App. 1993), Provident notes that, under both
state and Federal case law, when a former employee’' s duties are redistributed among remaining
employeesupon termination this does not constitute replacement. Provident arguesthat the record
showsthat, after Ms. Chelton’ sdischarge, her dutieswith respect to the ordering of company forms
and materia s was performed on-line, her rebranding dutieswere assigned to Eugenia Smith and the
remai ning dutieswhich she had performed were assigned to Paula Shipl ey, ayounger employee, who
Ms. Chelton attestswas in her twenties or early thirties.



The sole evidence referenced by Provident in support of its assertion that a portion of Ms.
Chelton’ s duties were performed on-line after her termination consists of the following testimony
of Ms. Nowlin:

Q Who took Karen's job when sheleft?

A The ordering of the forms and stuff went on-line, | believe.
Q On-line?

A Computer, you know, maybe. ...

(Emphasis added.)

ThisCourt hasnoted on prior occasion that “[b]elief, no matter how sincere, isnot equivalent
to knowledge.” Keystonelns. Co. v. Griffith, 659 SW.2d 364 (Tenn. Ct. App. 1983). Because Ms.
Nowlinhasqualified her testimony by indicating that it isbased upon her belief and further indicated
her uncertainty by use of theword“ maybe” it isour determination that ajury could reasonably infer
that Ms. Nowlin, infact, did not actually know what happened to Ms. Chdton’ s dutieswith regard
to the ordering of company forms and materials.

Provident also pointsout that Ms. Chelton’ sduties pertaining to the rebranding of company
materia swere assigned to EugeniaSmith. Ms. Chelton’ s acknowledges that rebranding accounted
for fifty per cent of her job when she was working as staff support technician; however, in the
itemi zation of dutiesset forthin Provident’ sdescription of the position of “ staff support technician”,
the rebranding of materialsis not included. Ms. Chelton contends that the rebranding of materials
was merely a temporary project assigned to her. This contention is supported by deposition
testimony of Ms. Nowlin. Aspreviously noted Ms.Nowlin gave Ms. Chelton responsibility for the
rebranding of materialswhen shetook over asher supervisor in October of 1997. When asked if she
changed Ms. Chelton’ sjob dutieswhen shebecameher supervisor, Ms. Nowlintestified asfollows:

Q Whenyou took over supervising Karen Chelton, did you change her job duties
at al?

A No. Therebranding of the materials that she worked on and ordered supplies
for, all of those items had to be rebranded because of mergers. By rebranding,
changingthelogosthat are on them. Sothat just fell naturally. That wasn’t anew
job assignment, it was something that was short term that she had to work on
because she supplied those forms to the field and to sales support and various
people.

Q But her job duties, what she actually did —
A Uh-huh.

Q —remained the same during the time that she worked for you?



A Yes....

(Emphasis added.)

It isour determination that ajury could reasonably conclude from thistestimony that there-
branding of materials was merely a temporary project and not part of Ms. Chelton’s regular job
duties.

Furthermore, we find nothing in that portion of Ms. Nowlin's deposition testimony
referenced by Provident which supports its contention that Ms. Chelton’s rebranding duties were
redistributed to Ms. Smith upon Ms. Chelton’s termination. On the contrary, Ms. Nowlin's
testimony indicates that only part of Ms. Chelton’'s rebranding responsibilities were assigned to
Eugenia Smith and that such assignment occurred in March of 1998 and, therefore, prior to Ms.
Chelton’ s termination:

...Aswe moved through the rebranding processand it wasn't working, what | did
was| consolidated one pieceof Karen’s—Karendidn’t view part of the rewriting,
looking at the brochures and determining whether they were right, or the
pamphlets or whatever, articles of paper tha were being reviewed at that point for
rebranding, she just routed it. She coordinated routing the documents to the
variousdepartments, whether it bethe corporate communicationslaw department,
to an expert to read within voluntary benefitsto review the material to seethat the
verbiage was right.

Q Uh-huh.

A Karen didn’t understand that part of the job. So what we did was we let
Eugenia, who was doing EB, that’s another part —

Q EB standing for employ benefits?

A Yes. And voluntary benefitsare just V.
Q Okay. Go ahead.

A And that was in March. ...

(Emphasis added.)



When asked who took Ms. Chelton’ sjob when she left Ms. Nowlin testified that Ms. Smith
“continued to review the documents, because that was working well.” (Emphasis added.)

Finally, we note that when Ms. Nowlin was agan asked who took Ms. Chelton’s job after
her discharge shereplied, “1 would imagine that the pieces that were left, that Paula Shipley took
them over andwas handling it.” It isour determination that ajury could reasonably concludein the
context of Ms. Nowlin’s above testimony that the assignment of rebranding duties prior to Ms.
Chelton’ stermination that “the piecesthat were left” refersto the portion of Ms. Chelton’sjob that
remained after the distribution of some of her branding dutiesto Ms. Smithin March of 1998 rather
than the portion that remained from aredistribution of her job duties after she was terminated.

In summary, we find sufficient evidence in the record from which a jury could reasonably
concludethat Ms. Chelton was replaced by ayounger person and Provident’ s argument that she has
failed to create a genuine issue of material fact in thisregard is without merit.

Having concluded that there is sufficient evidence in therecord to create a genuine issue of
material fact with respect to the establishment of a prima facie case of age discrimination, we must
now review the record to determine if there is sufficient evidence to create a genuine issue of
material fact asto whether the reasons proffered by Provident for changing Ms. Chelton’ s job title
and terminating her employment were merely a pretext for discrimination.

Provident assertsthat the changein Ms. Chelton’ sjob title which resulted in her loss of job
points and re-classification as a non-exempt employee was prompted by the fact that Ms. Chelton
was no longer engaged in underwriting duties. Ms. Chelton has the burden of showing that this
reason was a pretext by producing evidence that it had no basis in fact, that it did not actually
motivate Provident’ s action or that it was insufficient to motivate Provident’ s action.

Although Ms. Chelton asserted in her testimony that it was inappropriate for Provident to
change her job title, we find no evidence in the record to support this assertion. Ms. McClanahan
testified that “[t]he points were reduced to correspond with a more accurate job title that was
assigned to her that accurately reflected what she was doing” and that “ she had not performed asan
underwriter, my understanding, for six years and had been performing the other position.” The
followingtestimony of Ms. Chelton confirmsthat she had carried ahigher number of job pointsprior
to the change in her job title because she had, until that time, been mis-classified as an underwriter:

Q Soyoudidn’t ask [Ms. Nowlin] in that conversation why the job was carrying
with it less points?

A Less points than what?

Q Thanyour previousjob. Youdidn't ask her why - - in the conversation, did you
ask her why your points were being reduced?



A No. It was because | was being given a new job title and each job title has a
certain amount of pointstoit. And up until that point | had been classified asan
underwriter. Even though | wasn't doing the underwriting job, | was still
classified asthat.

Ms. Chelton’s testimony confirms the legitimacy of Provident’s proffered reason for
changing her jobtitle. Theadversity which Ms. Chelton asserts she suffered asaresult of thechange
in job title was the loss of her eligibility for raises because of her reduced job points. Ms. Chelton
admitsthat shewasno longer performingwork that would have entitled her to continue carrying job
points a her previous level and that she had carried the additional points because she was being
given credit for duties she wasnot actudly performing. Accordingly, wefind that Ms. Chelton has
failed to create an issue of fact as to whether Provident’ s proffered reason for its action had a basis
in fact.

Additiondly, we do not find that Ms. Chelton has created an issue with respect to whether
the reason proffered by Provident for the change in her job title was the actual reason. Under this
alternative she would be required to produce circumstantial evidence of age discrimination in
addition to that necessary to produce aprima facie case and the sheer weight of this evidencewould
haveto makeit morelikely thannot that Provident’ s ostensible reason for changing her jobtitlewas
acover up. Manzer v. Diamond Shamrock Chemicals Company, 19 F3d 1078 (6th Cir. 1994) and
F. Ray White v. Regions Financial Corporation, an unreported opinion of this Court filed in
Knoxvilleon August 7, 2001. We do not find circumstantial evidence of age discrimination in the
record which could be reasonably construed as sufficient to satisfy this requirement.

Nor dowefindthat Ms. Chdton has created anissue asto pretext under the alternativewhich
allows her to show that the reason proffered was insufficient to motivate Provident’ s changein her
jobtitle. Under thisalternative Ms. Chelton would be required to show that other employeesnot in
the protected class did not have their job titles changed even though they were similarly situated.
As stated by the Court in Mitchell v. Toledo Hosp., 964 F2d 577 (6™ Cir. 1992) at page 577:

Thus, to be* similarly-situated”, theindividuas with whom the plaintiff seeksto
compare hig/her treatment must have dealt with the same supervisor, have been
subject to the same standards and have engaged in the same conduct without such
differentiating or mitigating circumstances that would distinguish their conduct
or the employer’ s treatment of them for it.

See also, Versa v. Policy Sudies, Inc., 45 S\W.3d 575 (Tenn. Ct. App. 2000).
Under this standard Ms. Chelton would be required to produce evidence that other
employees younger than herself and also under the supervision of Ms. Nowlin were not given a

change in job title even though the work they were performing would have merited such a change.
We do not find evidence in the record which would satisfy this requirement.
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Based upon theforegoing, we do not find that M s. Chelton has produced sufficient evidence
to avoid summary judgment with respect to her clam that the reason proffered by Provident for
changing her job title was a pretext. However, we do find that she has created a genuine issue of
materid fact asto whether the reason proffered by Provident for her termination was a pretext.

Provident maintainsthat Ms. Chelton was discharged because of poor job performance and
not because of her age. Inits brief Provident asserts the following evidence which we construe as
being set forth in support of its argument that Ms. Chelton’ s job performance was deficient:

1) “In October 1997, Ms. Nowlin found it necessary to create a‘branding log’ to act asato-
dolist for Ms. Chelton, in order to ensure that she completed her job tasksin an efficient and timely
manner”

2) On April 16, 1998, Ms. McClanhan met with Ms Chelton to discuss a variety of issues
concerning her work and “noted that Ms. Chelton was ‘sarcastic and emotional,” particularly in
referenceto her supervisor (Ms. Nowlin). ... Asaresult of thismeeting, Ms. M cClanahan concluded
that there were some emotional control issues affecting Ms. Chelton’s ability to communicate with
other individuals in the workplace.”

3) “Ms. Nowlin sent a memorandum to Ms. Chelton on April 20, 1998, noting several
continued performance issues, including ‘difficulties with following direction and understanding
instructions,” which ‘resulted in delays and non-productive use of resourceswithin the Company.’”

4) “In October 1988, Ms. Chelton’s mid-year performance appraisal noted severd ongoing
performanceissueswhich continued to be of concern at thetime of her subsequent appraisal in 1989.
... In an effort to resolve these problems, on March 28, 1989, Ms. Chelton’s supervisor, Dianna
Dupree, presented her with awritten memorandum addressing theseissues.... Ms. Dupreefound it
necessary to draft a similar memorandum on April 25, 1990, further discussing these concerns.
Thus, Ms. Chelton’ sallegation that her record was spotlessuntil Ms. Nowlin became her supervisor
iswithout basis.”

5) “Ms. Nowlin testified in her deposition ... that Ms. Chelton ‘wasn’t performing her job,’
as ‘[t]he stock was running out, she wasn't following up on the itemsthat she needed to track, and
she didn’t recall meetings where she was assigned tasks.’ ... These problems, in turn, resulted in
complaints from sales personnel who did not have materials which Ms. Chelton was supposed to
keep in stock.”

Our assessment of the above statements is as follows.
Statements 1), 3) and 5) constitute assertions made by Ms. Nowlin and therr value as
evidence that Ms. Cheton was performing poorly is, therefore, dependant upon Ms. Nowlin’s

credibility. Inher affidavit filed in this case Ms. Chelton attests that she asked Ms. Nowlin why she
was being placed on probation and was advised by Ms. Nowlin that so many complaints had been
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received about her work that she had no choice. Ms. Chelton further attests, “When | pressed her
to tell me who had complained about my work, she stated that Darrell Johnson had complained and
that he had told her he could no longer work with me.” In her deposition, when Ms. Nowlin was
asked if she could remember the name of anyone who had complained about Ms. Chelton the only
name she could recall wasthat of Darrell Johnson. However, Mr. Johnson filed an affidavit in this
case wherein he states, “| have never complained to any member of management at Provident that
Karen Chelton was not doing her job, in fact, she always did an excellent job.” We find that Ms.
Chelton’s undisputed averment that Ms. Nowlin advised her that she was placed on probation
becauseof complaintsby Mr. Johnson coupled with Mr. Johnson attestation that he did not complain
constitutes sufficient evidence to cause a jury to doubt Ms. Nowlin’'s credibility. Asnoted by the
U.S. Supreme Court in Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 120 S. Ct. 2097
(2000), “[i]n appropriate circumstances, atrier of fact can reasonably infer from the falsity of the
explanation that the employer is dissembling to cover up a discriminatory purpose.”

With respect to statement number 2) we do not find the assertion that Ms. Chelton was
“emotional and sarcastic” at the described meeting to be probative of poor job performance.
Provident states that Ms. M cClanahan concluded that “there were some emotional control issues
affecting Ms. Chelton’s ability to communicate with other individuals in the workplace” The
apparent implication of this statement isthat Ms. Chelton had emotional problemsthat affected her
job performance. It isour determination from reviewing the relevant portion of Ms. McClanahan's
testimony referenced by Provident in support of this statement that ajury could reasonably reach a
contrary conclusion:

Q Did you feel like - - or did you terminate this meeting because of [Ms.
Chelton’g inability to exhibit emotional control?

A No.

QDidyou feel likethe emotional control issue with her got in the way of — by the
time the whole meeting was over that it had gotten in the way of communication
between the members of the meeting?

A Certainly.

Ms. McClanhan’s notes from the meeting referred to state that “PN and | met today with
KC”. Although Ms. McClanahan isnot asked to identify PN, we assumethat PN is PamelaNowlin.
Thus, apparently, the only individuds at the meeting were Ms. McClanahan, Ms. Nowlin and Ms.
Chelton. Ms. McClanahan’s notes further indicate that Ms. Chelton was advised by Ms.
M cClanahan of documents showingconversationsregarding her performance problemsand that Ms.
Chelton continuously questioned this documentation. Ms. McClanahan’s notes also indicate that
Ms. Nowlin’s “commun” (communi cation) was “not good; she was‘ coy’ - asking questions of KC
as tho she (PN) isan attorney rather than commun. directly; PN’ s body language was forceful and
rigid.” It could be reasonably inferred from these notes that Ms. Chelton’s alleged display of
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emotion and sarcasm was her reaction to the manner in which she was being confronted in what she
perceived to be an unfair and basel ess attack upon her job performance. Thereisnoindication from
the referenced testimony that Ms. Chelton’s aleged behavior at this meeting negatively impacted
the performance of any of her duties as staff support technician or that she exhibited such behavior
outside the parameters of this particular meeting. A jury could reasonably conclude that this
testimony does not constitute evidence of poor job performance.

As to the statements shown at number 5) the record confirms that Ms. Chelton exhibited
some performance problems between 1988 and 1990 which were referenced in the designated
performance appraisals and memoranda. However, it isalso true that, at the time these documents
were issued, Ms. Chelton was till performing the duties of an underwriter. Ms. Chelton
acknowledgesthat shedid not performwell inthat position, testifying that she did not receive proper
training. But she was not performing underwriting services in her position as staff support
technician. A jury could reasonably condudethat Ms. Chelton’ s performance asan underwriter has
little or no relevance to her performance of a different job with different duties eight to ten years
later.

Ms. Chelton has submitted job appraisal reports from more recent years which evidence
favorable evaluations. Appraisal reportsissued in 1994 and 1995 show that she met or exceeded
objectivesinall areas. The 1994 report contains severd favorable commentssuch as “Shetimeand
again demonstrated her knowledge of our products and consistently met her deadlines.”and “Karen
works well with the staff in Corporate Communications, as has proven that she can develop and
complete a project in an efficient and timely manner. | look forward to her support in this area.”
The report issued in 1995 notes, “I look forward to the coming year, and Karen's continued
contribution to Voluntary Benefits. We work in an exciting area of the division, and have the
opportunity to be very creativein our job. Karen will play amajor part in our success!”

Ms. Chelton submitseven morerecent evidenceof Provident’ sevd uation of her performance
in the form of areport dated March 11, 1997. This evaluation report uses anumber scale in which
numbers one thru five designate categories of performance quality. Under thisscale“5" indicates
“outstanding”; “4" indicates “exceeds expectations’; “3" indicates “meets expectations’; “2"
indicates “below expectations’ and “1" indicates “unsaisfactory.” Out of atotal of twenty six
categories, Ms. Chelton was not rated unsatisfactory in any category, was rated “2-3" in two
categories and was rated either 3 or 4 in the remaining twenty four categories. In addition to this
report, there is the previoudy noted affidavit of Mr. Johnson, which is dated January 8, 2002,
wherein he attests that Ms. Chelton “always did an excellent job. ”

Based upon our above analysis of the evidence presented in this case wefind that thereisa
genuine issue of material fact asto whether the reason for Ms. Chelton’s termination proffered by
Provident is a pretext.

Provident questionsthe authority of Versav. Policy Sudies, Inc., 45 S.\W.3d 575 (Tenn. Ct.
App. 2000), acase cited by Ms. Cheltonin her brief with regard to the matter of pretext. Provident
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states that Ms. Chelton, relying on Versa, “avers that she can establish pretext by creaing an
inferencethat the stated reasonfor her terminationisfalse.”. Provident indicatesthat thisCourt cited
two cases in Versa as support for this proposition - Kline v. Tennessee Valley Authority, 128 F.3d
337 (6" Cir. 1997) and Anderson v. Baxter Healthcare Corp., 13 F.3d 11220 (7" Cir.). Provident
maintains that these two cases “have been partially disapproved” and “ specifically limited” by the
U.S. Supreme Court in Reeves v. Sanderson Plumbing Prod.s, Inc., ibid.

In Reeves the plaintiff alleged that he was discharged because of hisage. At trial in district
court the plaintiff established aprima facie case of age discrimination. Hisemployer then proffered
alegitimate reason for histermination and the plaintiff introduced rebuttal evidence to prove that
the employer’s proffered reason was a pretext. The jury found in favor of the plaintiff. However,
the Court of Appeals for the Fifth Circuit reversed finding that, although the plaintiff may have
presented sufficient evidence for the jury to find that the employer’s proffered reason for its action
was a pretext, it did not follow that the plaintiff had presented sufficient evidence to show tha he
had been fired because of hisage. On further apped, the Supreme Court found that the Circuit Court
of Appeals had misconceived the evidentiary burden on the plaintiff by “proceed[ing] from the
assumption that a primafacie case of discrimination, combined with sufficient evidencefor thetrier
of fact to disbelieve the defendant’s legitimate, nondiscriminatory reason for its decision, is
insufficient as a matter of law to sustain ajury’ s finding of intentional discrimination.”

Provident misconstrues Reeves. In Reevesthe Court’ sole reference to Kline and Anderson
Is to indicate that these cases stand for the proposition that a “prima facie case combined with
sufficient evidence to disbelieve [the] employer's explanation always creates [a] jury issue of
whether [the] employer intentionally discriminated.” (emphas sadded) The Court doesnot reference
either Kline or Anderson with respect to the proposition that a plaintiff “can establish pretext by
creating an inference that the stated reason for termination is false” We find nothing in Reevesto
show that it abrogates or disapproves of either case with respect to the latter proposition. Infact, as
noted by Provident, the Court in Reeves specifically statesthat “[i]n appropriate circumstances, the
trier of fact can reasonably infer from thefalsity of the explanation that the employer isdissembling
to cover up adiscriminatory purpose.”

Provident also evidently argues that, under Reeves, although a trier of fact may, in some
cases, find that an empl oyer engaged in unlawful discrimination based uponitsproffered explanation
having been discredited, such afinding is not appropriate in the instant case. Provident argues that
Ms. Chelton “has offered no evidence to demonstrate that age played a role in the decision to
terminate her employment in June 1998.” In support of this argument Provident asserts that Ms.
Chelton’ s contention that she was subject to an adverse job action because of her ageis based upon
her subjective impression rather than upon objective evidence. Accordingly, Provident argues that
Ms. Chelton hasfailed to meet her ultimate burden of proving that age played arolein Provident’s
decision to terminate her employment.
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The Court in Reevesstated asfollows at page 2109 with respect to those caseswhereaprima
facie case plus sufficient evidence of the falsity of the employer’ s proffered explanation would not
be enough to sustain a jury finding of liagbility:

... Thus, aplaintiff’s prima facie case, combined with sufficient evidenceto find
that the employer’s asserted justification is false, may permit the trier of fact to
conclude that the employer unlawfully discriminated.

This is not to say that such a showing by the plaintiff will always be
adequate to sustain ajury’ sfinding of liability. Certainly therewill be instances
where, although the plaintiff has established a prima facie case and set forth
sufficient evidence to reject the defendant’ s explanation, no rational fact finder
could conclude that the action was discriminatory. For instance, an employer
would be entitled to judgment as a matter of law if the record conclusively
reveal ed some other, nondiscriminatory reason for the employer’ sdecision, or if
the plaintiff created only aweak issue of fact asto whether the employer’ sreason
wasuntrue and therewas abundant and uncontroverted independent evidencethat
no discrimination had occurred. See Aka v. Washington Hospital Center, 156
F.3d, at 1291-1292; seealso Fisher v. Vassar College, 114 F.3d, at 1338 (*[I]f the
circumstances show that the defendant gave the fdse explanation to conceal
something other than discrimination, theinference of discriminationwill beweak
or nonexistent’). (Emphasisin original.)

Although, admittedly, these examples are not exhaustive of all the circumstances which
would justify summary judgment for an employer despite proof of a prima facie case and proof
adequate to reject the employer’ s proffered explanation, they do give an idea of the nature of case
in which amotion for summary judgment would survive such proof. We do not find that the case
beforeusisof that nature. We al so note the concurring opinion of Justice Ginsburg in Reevesat page
2112 in this regard. Justice Ginsburg states that, under the Court’s holding that an employment
discrimination plaintiff may avoid summary judgment by submitting evidenceestablishing aprima
facie case and evidence from which arational trier of fact could find that the employer’s proffered
explanation for its action was false,

...[1]t may be incumbent on the Court, in an appropriate case, to define more
precisdy the circumstances in which the plaintiffs will be required to submit
evidence beyond these two categoriesin order to survive amotion for judgment
as amatter of law. | anticipate that such circumstances will be uncommon. As
the Court notes, it isaprinciple of evidence law that the jury isentitled to treat a
party’ sdishonesty about a material fact asevidence of culpability. Ante, at 2108.
Under thiscommonsense principle, evidence suggesting that adefendant accused
of illegal discrimination haschosento giveafalseexplanationfor itsactionsgives
riseto arational inference that the defendant could be masking its actual, illegd
motivation. 1bid. Whether the defendant wasin fact motivated by discrimination
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isof course for the finder of fact to decide; that isthe lesson of S. Mary’s Honor
Center v. Hicks, 509 U.S. 502, 113 S.Ct. 2742, 125 L.Ed.2d 407 (1993). But the
inferenceremains- unlessitisconclusively demonstrated, by evidencethedistrict
court isrequired to credit on motion for judgment as amatter of law, see ante, at
2110-2111, that discrimination could not have been the defendant’s true
motivation. If such conclusive demonstrations are (as | suspect) atypical, it
followsthat the ultimate question of liability ordinarily should not be taken from
the jury once the plantiff has introduced the categories of evidence described
above.

It isour conclusion that Ms. Chelton has submitted sufficient evidenceto establish aprima
facie case and to discredit Provident’ s proffered explanation for her termination. Furthermore, we
find no evidence which conclusively demonstrates that discrimination could not have been
Provident’ s true intention.

For the foregoing reasons the judgment of the Trial Court dismissing Ms. Chelton’sclaim
for discrimination based upon her demotion and reduction in job points is affirmed; however, the
Trial Court’s judgment dismissing Ms. Chelton’s clam for discrimination based upon her
termination is vacated and the case is remanded for a trial of that claim on the merits. Costs of
appeal are adjudged equally againg Karen Chelton and Provident.

HOUSTON M. GODDARD, PRESIDING JUDGE
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