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OPINION
l.

Wayne Bailiff dipped and fell in a bathtub at Montgomery Bell State Park, and he filed a
claim with the Tennessee Claims Commission on April 1, 2000. On March 21, 2001, Mr. Bailiff



filed an action in the Circuit Court of Davidson County aganst four other defendants who had been
identified by the State as sharing the responsibility for thefall. Onthe same date Mr. Bailiff moved
the Claims Commission to transfer the claim to the Circuit Court pursuant to Tenn. Code Ann. §
9-8-404, so that al claims could be tried together.

Also, onthe samedate, Mrs. Bailiff filed aseparate claimin the Claims Commission for loss
of consortium. The claim prayed for a consolidation with Mr. Bailiff’s claim and that they be
transferred together to the Circuit Court. The State filed a motion to dismiss on the ground that a
claim for consortium is derivative and cannot be filed separately from the injured spouse’s claim.
The Commissioner granted the motion to dismissin an order entered on June 11, 2001. Mrs. Bailiff
filed atimely notice of appeal to the Court of Appesals.

The Claims Commission originally transferred Mr. Bailiff’s claim to the Circuit Court of
Dickson County. Subsequently the Dickson County Court transferred the claim to the Circuit Court
of Davidson County, and it was consolidated with the action against the other defendants. On
September 29, 2001, Mr. and Mrs. Bailiff moved to amend the complaint in the Circuit Court to add
aclaimforloss of consortium onMrs. Bailiff’sbehalf. The State objected to the amendment on the
ground that exclusive jurisdiction over that question lay in the Court of Appeds since Mrs. Bailiff
had appeal ed the dismissal of her claim in the Claims Commission. The Circuit Court overruled the
Bailiffs motion and and granted Mrs. Bailiff an interlocutory appeal under Tenn. R. App. P. 9.

M.
THE CLAIMS COMMISSION ACTION

Origindly, if a man’s wife had been injured the man could sue for the loss of his wife's
services, analogousto aclaim for the loss of the services of hisother servants. In modern timesthe
loss of consortium has come to include a so the loss of love, affection, and companionship. Sill v.
Baptist Hospital, Inc., 755 S.W.2d 807 (Tenn. Ct. App. 1988). In 1969 our Legislature extended the
cause of action to wives who had been denied the husband’ s services, love, and companionship by
injuries to the hushand. See Tenn. Code Ann. § 25-1-106.

Although the claim is said to be “derivative,” i.e. arising out of the injuries to the other
spouse, the right to recover for loss of consortium isaright independent of the other spouse’ s right
to recover for hisor her owninjuries. Svafford v. City of Chattanooga, 743 S.W.2d 174 (Tenn. Ct.
App. 1987). It is“a separate claim from that of the injured spouse.” Tuggle v. Allright Parking
System, 922 SW.2d 105, 108 (Tenn. 1996). See also Hunley v. Slver Furniture Mfg. Co., 38
S.W.3d 555 (Tenn. 2001).

Clearly, then, Mrs. Baliliff’s claim was not subject to dismissal in the Claims Commission
on the fact alone that it was filed separate from her husband’s claim for his own injuries. We,
therefore, reverse the action of the Commissioner.



We are aware that the Commissioner aso relied on the Commission’s Rule No. 0310-0-0-
.01(c) that requires a party who opposes a motion to respond to it within thirty days. The rule says
that failure to respond will indicate that there is no opposition to the motion. Mrs. Bailiff did not
filearesponse to the State’ s motion to dismiss. She did, however, file amotion to reconsider or to
amend theorder dismissing her claim, supported by theauthoritiesshowingthat it wasviable. When
it conclusively appeared that her claim could be filed separate from the husband’ s claim, we think
it was an abuse of discretion not to amend the order of dismissal. See Campbell v. Archer, 555
S.W.2d 110 (Tenn. 1977).

1.
THE ACTION IN CIrRCUIT COURT

Now that we have decided that Mrs. Bailiff hasaclaimfor lossof consortiumthat i s separate
from her husband’ s claim, we are of the opinion that the question of whether the Circuit Court erred
in holding that exclusive jurisdiction over Mrs. Bailiff’sclaim lay in this court ismoot. Therefore
we set aside the Circuit Court’ s order overruling the motion to amend.

Under the unusual circumstances of this case, we are of the opinion that rather than
remanding Mrs. Bailiff’s consortium claim against the State to the Claims Commission with
instructions to transfer it to the Circuit Court of Davidson County, the most expeditious way to get
the various claims at issue is to remand Mrs. Bailiff’s claim to the Davidson County Circuit Court
for trial with the other claims pending there.

We, therefore, reversethe action of the Claims Commission and remand Mrs. Balliff’sclaim
to the Davidson County Circuit Court for trial. Tax the costs on appeal in both cases to the State.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



