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Cager M. Casey (“Deceased”) executed arevocableinter vivostrust agreement in July of 1992. The
trust named a number of family members and friends as beneficiaries (“ Appellees’). In January of
1999, Deceased executed awill. While this will does not specifically reference the trust, it does
direct Deceased's PaineWebber stock be sold at his death and the proceeds given to Jackie L.
Wright, Kimberly A. Green (“Appellants’) and other members of the Wright family. Deceased
owned no stock in PaineWebber. However, thetrust was administered by UBS PaineWebber, Inc.
(“PaineWebber”). Appellants submitted the 1999 will for probate and were granted letters
tesamentary. PaineWebber refused to turn over thetrust investmentsabsent court order. Appellants
sued Appelleesand PaineWebber. After trial, the Probate Court entered itsjudgment on November
29, 2001, holding the 1999 will did not alter the trust and the trust would, by itsterms, distribute the
trust assets to the trust beneficiaries. Appellants appeal the November 29, 2001 judgment. We
affirm.
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OPINION

Background

Deceased executed an inter vivostrust agreement in July of 1992. Deceased named
anumber of family members and friends as beneficiaries of thetrust.* When thetrust was executed,
Deceased lived in a small house behind his niece’ s house in Kentucky. Thetrust document states
it was delivered in the state of Kentucky?® and by its terms calls for Kentucky law to “govern the
validity, interpretation and administration [of the trust], notwithstanding the residence in another
jurisdiction of the [Deceased] or of any beneficiary hereunder.”

The trust agreement gave Deceased the power to “modify, alter, amend or revoke’
the trust agreement “at any time during his lifetime” by ddivering an instrument in writing to the
trustee. Deceased was both the grantor and the trustee of the trust and remained trustee of the trust
until his death.

Thetrust, whichisadministered by PaineWebber, consstsof variousstocks. Attrial,
exhibits were introduced indicating the net value of the trust assets were approximately $424,000
on August 31, 2001, and approximately $310,000 on September 28, 2001.

In July of 1998, Deceased went to visit with Appelantsin Tennessee for a couple of
weeks. Deceased and Appellant, Jackie L. Wright, had known one another since 1965 when they
worked on therailroad together. Appellant, Jackie L. Wright, testified Deceased’ s niececalled and
asked if Deceased could stay with the Wright family in Tennessee for acouple of weeks. Appellant
further testified that at the end of the two week period, Deceased asked to stay and live with
Appellants. Deceased lived with Appellants for approximately 32 months, until his death in
February of 2001.

During thetimeDeceased lived with Appdlants, Jackie L. Wright established ajoint
checking account in his and Deceased’'s names. Mr. Wright testified his daughters filled out
Deceased’ s checks and Deceased signed them.

In January of 1999, Deceased executed the will later submitted by Appellants for
probate. Thiswill directed his PaineWebber stock be sold at his death and the proceeds pass with
the residue of his estate to Appellants and other members of the Wright family. Thewill, if valid,
superceded an earlier will in which Deceased left the bulk of his estate to members of his own
family, who al so are named beneficiariesunder thetrust. Alsoin 1999, Deceased adopted Appellant,
Jackie L. Wright, as his son.

1Appellant, Jackie L. Wright, is named as one of the trust beneficiaries.

2The trust agreement was notarized in the state of Michigan.
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After Deceased died, Appellants submitted the 1999 will for probate. The Probate
Court entered an order of probate on February 5, 2001, issuing |etters tesamentary to Appellants.
PaineWebber refused to turn the trust investments over to Appellants without a court order.
Appellants sued PaineWebber and the numerous beneficiaries named in the trust.

PaineWebber answered the complaint and counterclaimed to be permitted to
interplead the trust account assets. Death certificates were filed indicating three of the named
beneficiariesof thetrust had predeceased Deceased. Under thetermsof thetrust agreement, thetrust
property was to be divided in equal shares and distributed to the beneficiaries who survived
Deceased. Theremaining beneficiaries answered the complaint.

The case went to trial in October of 2001. The Probate Court entered its judgment
on November 29, 2001, holding that while Deceased had the right to alter the trust, the 1999 will
did not alter or modify thetrust. The judgment held the trust agreement would operate by itsterms
and required distribution of the trust assets to the trust beneficiaries. The judgment directed
PaineWebber to proceed with the distribution of the trust assets according to the terms of the trust
agreement. Appellants gppeal ed the judgment to this Court.

In February of 2002, Appelleesfiled awill contest in Circuit Court claiming bothlack
of testamentary capacity and undueinfluenceinregard to the1999 will. Thewill contestiscurrently
pending and those issues are not involved in this appeal.

Discussion

Although Appellants appear to raisethree issues on appeal, all three of Appellants
issues can be simplified to be: whether Deceased’ swill dated January 27, 1999, has any effect upon
the trust agreement entered into by Deceased on July 3, 1992.

Our review isde novo upon the record, accompanied by apresumption of correctness
of thefindingsof fact of thetrial court, unlessthe preponderance of the evidenceisotherwise. Tenn.
R. App. P. 13(d); Bogan v. Bogan, 60 SW.3d 721, 727 (Tenn. 2001). A trial court's conclusions of
law are subject to a de novo review with no presumption of correctness. S. Constructors, Inc. v.
Loudon County Bd. of Educ., 58 S.\W.3d 706, 710 (Tenn. 2001).

We must begin our analysis by determining whether Tennessee law, Kentucky law,
or the law of some other jurisdiction should be applied to determine whether the 1999 will had any
effect on the trust agreement. When the July 1992 trust agreement was executed, Deceased was a
Kentucky resident. The trust agreement states it was delivered in Kentucky and “[t]he laws of the
State of Kentucky shal govern the validity, interpretation and administration [of thisagreement],
notwithstanding the residence in another jurisdiction of the [Deceased] or of any beneficiary
hereunder.” The January 1999 will was executed in Tennessee. Deceased was living in Tennessee
when thewill was executed. Thus, we are dealing with aKentucky trust and a Tennessee will.



“Tennessee will honor a choice of law clause if the state whose law is chosen bears
areasonable relation to the transaction and absent a violation of the forum state’s public policy.”
Bright v. Soaghetti Warehouse, Inc., No. 03A01-9708-CV-00377, 1998 Tenn. App. LEXIS 286, at
*13 (Tenn. Ct. App. April 29, 1998), no appl. perm. appeal filed; accord, e.g., Arcata Graphics Co.
v. Heidelberg Harris, Inc., 874 SW.2d 15, 27 (Tenn. Ct. App. 1993).

We find no reason not to apply the choice of law provision contained in the trust
agreement. Deceased was a Kentucky resident when the trust agreement was executed. Therefore,
Kentucky has a reasonable relation to the trust agreement. Further, we find no support for the
position that applying Kentucky law to determine if Deceased’ s will affected his trust agreement
would violate Tennessee' spublic policy. We, therefore, will uphold the choice of law provisionin
the trust agreement and apply Kentucky law to determine if the 1999 will affected the trust
agreement.

Appellants argue Deceased followed the procedures for terminating the trust, as
outlined in the trust agreement, during his lifetime. Appellants state the 1999 will qudifies asa
written document executed by the Deceased. Further, Appellantsarguethewill, or written document
revoking the trust, was delivered to the trustee because at all times Deceased was the trustee.
Therefore, when Deceased executed the 1999 will, he aso delivered it to himself satisfying the
requirement of delivery to the trustee.

Unfortunately for Appellants, Kentucky law is clear and contrary to their position.
Kentucky law issettled and providesthat: “if atrust agreement reservesthe power to revokethetrust
by giving noticeto thetrusteein aspecified form or manner, thetrustor may exercisethat power only
during his lifetime, and the power cannot be exercised through awill.” Gamage v. Liberty Nat’|
Bank & Trust Co., 598 S.W.2d 463, 464 (Ky. Ct. App. 1980). Deceased reserved the power to alter
or revokethetrust during hislifetime. Under Kentucky law, the Deceased could exercisethat power
only during his lifetime and could not exercise that power through his will. Therefore, under
Kentucky law Deceased did not exercise the power to alter or revoke the trust agreement during his
lifetime.

Since Deceased could not exercise the power to alter or revokethe trust through his
will, the Probate Court correctly held the 1999 will had no effect on the trust agreement. We affirm
the Probate Court’ s judgment.

Conclusion

The judgment of the Probate Court is affirmed, and this cause is remanded to the
Probate Court for such further proceedings asmay be required, if any, consistent with this Opinion
and for collection of thecostsbd ow. The costson appeal areassessed against the Appd lants, Jackie
L. Wright and Kimberly A. Green, Co-Executors of the Estate of Cager M. Casey, Deceased, and
their surety.



D. MICHAEL SWINEY, JUDGE



