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OPINION

The Defendant, American General Life and Accident Insurance Company, is an insurance
company with an officein Kingsport, Tennessee and various other |ocations around the country. The
Kingsport district of the Defendant is one of twenty one districts within the company's Blue Ridge
region.

The hierarchy of authority pertinent to the Kingsport district of the Defendant was, at dl
times relevant to this case, asfollows. The district was divided into four staffs composed of atotal
of 27 agents. Each agent was under the supervision of a staff manager who reported to the district
manager. The district manager reported to theregional director who was required to report to the
corporate senior vice president and chief marketing officer whose office was located in Nashville.



From 1989 until 1996, Mr. Morse was employed by the Defendant asregional director of the
Blue Ridge region and Mr. Jessee was employed as district manager of the Kingsport district. Both
Mr. Morse and Mr. Jessee were fifty-five years of age when the eventsin this case transpired.

The Defendant offers its sales agents strong financia incentivein the form of bonuses and
expense paid tripsto make sure that policyholders do not allow policy cancellation or |apse because
of faillure to pay premiums. However, as specified in sales employee employment agreements
between the Defendant and its agents, sales agentsare not allowed to “ personally pay the premium
for any policy of which the Sales Employee is not the owner, unless required by judicial order.”
Testimony was presented a trial that Mr. Jessee had witnessed the execution of severd of these
agreementsand that it “would havebeen apart of theordinary routine that adistrict manager would
have had to go through [the employment agreement] with every new agent that came on and discuss
it with them as they were employed and then have them execute it at that time to enter into the
contract.” There was additional evidence presented at trial that in 1993 the Defendant formulated
and adopted a code setting forth, among other things, the company’ s policy that employees disclose
all facts related to company business in full detail and that employees “record all account
transactions accurately and promptly.”

In late 1995 inquiries from a Kingsport agent, Mark Jones, prompted the Defendant’s
compensation department to review the records of agents within theKingsport district. It appeared
from thisreview that Mr. Jones and certain other Kingsport agents might be acting in derogation of
company policy by delaying the turnover of premiums to the company and by personally paying
premiumsto keep policiesin place. This was reported to the Defendant’ s chief marketing officer,
Don Tasser who contacted Sam Billante, vice president of marketing administration, and instructed
himto direct Mr. Jessee to conduct further investigation rel ativeto the findings of the compensation
department. In compliance with these instructions, Mr. Billante contacted Mr. Jessee and directed
him to investigate transactions of agent Jones for evidence that Mr. Jones might have paid policy
holder premiums out of his own pocket.

Mr. Jessee subsequently reported to Mr. Billante that he had found nothing irregular in Mr.
Jones' transactions; however, Mr. Billantedeemed that Mr. Jessee’ sinvestigation was unsatisfactory
and incomplete, in part because Mr. Jessee had neglected to contact customers to verify premium
payments. Mr. Billante advised Mr. Tasser of his concerns, whereupon, Mr. Tasser contacted Mr.
Morse to pursue further investigation in which regard Mr. Tasser testified as follows:

Q. All right. Tell us about what your involvement with Mr. Morse was at that
point, Mr. Tasser.

A. | told Jim of the incident, what happened, and | said, “Jim, | want you to go
in and to investigate and audit the agencies involved to see if there’s a possible
problem there,” and Jim —and | said, “Jim, thisisvery serious, and | want to tell
you up front that if you don’t do this correctly, it can be your rear end.”
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Q. All right. What did he say?
A. Hesad, “Don, I'll handleit.”

Mr. Tasser further testifiesthat, thereafter, Mr. Morsereported back to him that, pursuant to
hisinvestigation, he had discovered no problems in the Kingsport district.

A routine internal audit of the Kingsport district was conducted by the Defendant’s
independent audit department in March of 1996. Asaresult of this audit it was determined that
agentshad manipul ated the Defendant’ ssystem of bonus compensation by making policy premium
payments from their personal funds in order to receive credits necessary for bonus eligibility.
Severa of these agents then admitted that they had made such premium payments and signed
statementsto that effect. Tracy Burton, astaff manager inthe Kingsport district, also acknowledged
and signed a statement that he was aware that some agents had been paying premiums.

In light of the audit results, the Defendant’s chief executive officer and the Defendant’s
corporae president,with input from Mr. Tasser, decided that the involved agents should be
disciplined by adjustment of their compensation and by withdrawal of trips and awards.

It was further decided that, because of their failureto properly supervise employees under
their command and to take action required for discovery of the problem revealed by the audit, the
management employees should suffer demotions. Accordingly, on April 11, 1996, Mr. Morse was
demoted from regional director to management training associate, Mr. Jessee was demoted from
district manager to staff manager and Mr. Burton was demoted from staff manager to sales agent.
All these demotions were without reduction in base compensation.

After hisdemotion Mr. Jesseewas absent fromwork for several weeks becauseof illnessand
Mr. Burton was allowed to manage the staff during thisperiod. By letter dated July 3, 1996, Mr.
Jessee announced hisretirement from the Defendant and hisretirement became effective on October
1, 1996.

Mr. Morse continued his employment asdistrict manager until hisretirement on November
1, 1998.

In February and April of 1997, Mr. Jessee and Mr. Morse respectively filed separate
complaintsin the Chancery Court for Sullivan County in whichthey asserted that the Defendant had
violated the Tennessee Human Rights Act by engaging in age discrimination. The cases were
consolidated by order of the Trial Court filed on July 8, 1997.

On May 18, 2000, Mr. Jessee and Mr. Morse filed a motion to amend their complaints to,
among other things, assert a claim on behalf of Mr. Morse based upon the additional grounds of
constructivedischarge. Althoughthe Courtinitially granted thismotionto amend , upon subsequent
motion to dismissor for summary judgment filed by the Defendant, the Court dismissed Mr. Morse's
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claim for constructive discharge stating that “its previous alowance of the Amendment was for
purposes of addressing the record only, and that the Plaintiffs have shown no reason, in law or in
fact, why justice required the granting of the Motion to Amend in the first instance.”

The case was scheduled for trial to commencein February of 2000; however, upon motion
of the Plaintiffs, thetrial wasre-scheduled to June 13, 2000. The Plaintiffsagain moved to continue
on May 26, 2000, but this motion was denied and the case was tried without ajury on various dates
from June 13, 2000, until October 24, 2000. On February 5, 2001, the Court entered a final
judgment of dismissal against the Plaintiffs. The Plaintiffs then filed a motion for new trial and a
motion to alter findings of fact and conclusionsof law; however, these motionswere denied by order
entered December 19, 2001. Thereafter, the Plaintiffs filed this appeal .

The following issues, which we restate, are presented for our review:

1. DidtheTrial Court abuseitsdiscretion when it denied the motion to continuefiled by the
Plaintiffs on May 26, 2000?

2. Didthe Trial Court abuse its discretion in excluding the testimony of certain witnesses?

3. Did the Trial Court err in dismissing Mr. Morse's cause of action for constructive
discharge?

4. DidtheTria Court abuse itsdiscretion in allowing the testimony of certain witnesses?

5. Didthe evidence preponderate against the Trial Court’ sdismissal of the Plaintiffs’ claim
of age discrimination?

Thefirst issue we address is whether the Trial Court erred in failing to grant the Plaintiffs
motion to continuethetrial of thiscase. Itiswell settled that atrial judge has substantial discretion
in ruling upon amotion for continuance and such ruling will not be disturbed absent aclear showing
that the court abused its discretion. Tipton v. Smith, 593 SW.2d 298 (Tenn. Ct. App. 1979). Itis
our determination that the Triad Court did not abuse its discretion when it denied the Plaintiffs
motion for continuance in this case.

The record reveals that the Trial Court initially ordered that trial of this case begin on
February 21, 2000; however, upon motion of the Plaintiffs filed November 11, 1999, trial was
rescheduled to begin on June 13, 2000. The Plaintiffsfiled an additional motion for continuance on
May 18, 2000, which was heard on May 26, 2000, and denied by order entered May 31, 2000.

The Plaintiffs argue that the Trial Court should have further continued the case because the
Court wasawarethat their attorney wasill and that hisability to preparethe case had been hampered.
In support of this argument, the Plaintiffs cite statements made by their atorney regarding his sate
of health; however, these statements were made during trial after the motion for continuance had
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been heard and denied. The Plaintiffsalso maintain that |anguage in amotion filed by the Plaintiffs
on December 2, 1999, informs the Court of the need for dday because of the prior illness of the
Plaintiffs’ attorney; however, as noted above, the case was reschedul ed thereafter to June 13, 2000.
Thelanguage cited from the Plaintiffs pleading December 2, 1999, does not constitute grounds for
its subsequent motion for continuance filed over five monthslater on May 18, 2000. ThePlaintiffs
did not assert their attorney’ s health as grounds for continuancein the latter motion and, therefore,
their argument that the Trial Court erred in failing to grant a continuance upon such grounds is
without merit.

The Plaintiffs also contend that the Trial Court should have granted their motion for
continuance because they needed additional timefor discovery. Although, asnoted above, the Trial
Court denied the Plaintiffs’ motion for continuance by order entered May 31, 2000, that order also
reflects that the Court ruled that the Plaintiffs' motion to extend discovery, made in open court,
should be granted and, accordingly, extended discovery until June9, 2000. The Plaintiffsarguethat
further continuance was appropriate because the Defendant had not provided certain documents
regarding the transfer of several insurance policies from the Defendant’s San Gabriel district in
California to the Defendant’ s home office in Nashville. The Plaintiffs assert their belief that the
circumstances of these transfers indicate it is likely that California agents of the Defendant were
engaged in the payment of premiums on customer policies but were not disciplined. The Plaintiffs
arguethat proof of thisisimportant in establishing that the reasons proffered by the Defendant for
its actions toward the Plaintiffs were a pretext.

In their memorandum filed on May 26, 2000, in support of their motion for continuance the
Plaintiffs admit that the Defendant stated that it does not have the materias requested and Ron
Pickle, the Defendant’s director of compensation services, attested that the forms sought by the
Plaintiffs evidencing thetransfer of policiesfrom Californiato Nashville were retained by the local
officefor ninety days and then destroyed as amatter of routine. In any event, we do not agree with
the Plaintiffs contention that this case should have been continued so that they might engage in
further discovery. Asnoted above, the original complaintsin this matter werefiled in February and
April of 1997 and, although trial of this matter was originally scheduled for February 21, 2000, the
Tria Court granted the Plaintiffs” initial motion to continue and trial was rescheduled for June 13,
2000. Asalso previously noted, at the Plaintiffs’ request, the Court also extended the discovery
deadline in this case until June 9, 2000. In Coakley v. Danids, 840 SW.2d 367 (Tenn. Ct. App.
1992) we affirmed the trial court’s refusd to grant the defendant a continuance and we stated as
follows at page 370:

Trial courts have wide discretion in granting or denying continuances but atrial
court must exercise that discretion in an efficient manner. The prime factor in
considering a continuance is the age of the cause of action.

In Coakley two and one-half years had passed between thetimethat thecause of action arose

and commencement of trial. In the case now before us, well over three years passed between the
time the Plaintiffs filed their complaints and commencement of trial. It isour conclusion that the
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Plaintiffs have had sufficient time for discovery and the Plaintiffs argument that the Trial Court
abused its discretion in failing to continue this case in order that they might engage in further
discovery is not well taken.

The next issue we addressiswhether the Trial Court erred in excluding testimony of certain
witnesses.

Firgt, the Plaintiffs contend that the Court erred by “refusng to allow testimony of events
over afew years old and regarding other people who had paid premiums in this company and were
brought to the knowledge of the company before this event occurred and the officers advised it was
not aproblem.” ThePlaintiffscontend that thistestimony should have been admitted under T.R.E.
401 and 402 and that its exclusion abrogated their right to afair trial.

T.R.E. 401 defines “relevant evidence” asfollows:

“Relevant evidence” means evidence having any tendency to make the existence
of any fact that isof consequenceto the determination of the action more probable
or less probable than it would be without the evidence.

T.R.E. 402 provides

All relevant evidence is admissible except as provided by the Constitution of the
United States, the Constitution of Tennessee, theserules, or other rulesor laws of
general application in the courts of Tennessee. Evidence whichisnot relevant is
not admissible.

Intheir brief the Plaintiffsassert thefollowing with respect to thetestimony they contend was
erroneously excluded:

One instance was Mr. Flowers who taught classes for American General who
taught that he had paid premiums. (Tr. P. 67 LL 18-25 and P. 68 L 1-19). One
instance was of ten, first year premiums being paid on policies by an agent in
Kingsport which were divulged to Don Tasser and others by the Plaintiffs and
were advised that this was not a problem. (Tr. P.760 and P.761 LL 1-18). One
instance was of the deposition of an agent who had addressed this issue with a
president of the company years ago. The Court excluded this testimony for
reasonswhich the Plaintiff doesnot know but they reflect adirect statement by the
highest ranking officers of this company and who were involved in the
transactions involving this case. Thisis pertinent in the issue of pretext.

As best we can tell, the Plaintiffs appear to be arguing that the testimony of Mr. Flowersis

relevant because, whileteaching seminars on behalf of the Defendant, he allegedly stated that he had
paid premiums on policies and that the Defendant was aware of this and had not objected. The
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portion of thetrial record referenced in the Plaintiffs' brief in thisregard consists of trial testimony
of Tracy Burton wherein hedescribesaseminar heattended. Although Mr. Burton testifiesthat Mr.
Flowerswas present at the seminar, nowherein thereferenced testimony doesMr. Burton testify that
Mr. Flowers stated that he had paid policy premiums.

The Plaintiffs fail to indicate whose testimony was improperly excluded regarding the
allegationthat Mr. Tasser had beentold of the payment of tenfirstyear policy premiumson policies.
That portion of the record referenced by the Plaintiffs in support of their apparent argument that
relevant testimony in this regard was excluded is from the testimony of Mr. Morse. The specific
portion of the trial transcript referenced by the Plaintiffs in their brief provides asfollows:

Bailey had paid on ten new policy premiums. He paid thefirst premium for those
peopleto get the insurance, and Mr. Jessee had called the insureds and found out
it to be a fact, so he told Mr. Tasser and myself what had happened, and Mr.
Tasser said, “Just forget about it. Paying premiumsisno big issue.”

Q. Areyou acquainted with Mr. Leo Lebos.

Yes, Sir.

Did you ever have any conversations with him regarding this topic?

> o »

Y es. With the contract that was in effect ...

Before we do that, whois Mr. Leo Lebos?

O

A. At the time, he was the chief actuary with the company, with American
Generd.

Q. What does the chief actuary do? What's hisjob?
THE COURT: How do you spell that last name?

A. L-E-B-O-S.

THE COURT: L-E-B-O-S?

A. Yeah, Lebos. Leo Lebos.

THE COURT: Thank you.

Q. What isthechief actuary? What's hisjob duty?



A. He' sto make sure the company makes money and designs the contracts and
looksat all the money issueswith the company.

Q. Andwhat wasthetopic of your conversation, and why wereyou havingit with
him?

A. With the contract that wasthere, | felt like that —and you could hold off —an
agent could redly look like — play a game with holding off money, and turning
itin later, it would come off ...

THE COURT: What time period are you talking about?

A. Thiswas in the ‘94-95 time frame. ...and then turn it in and make money
because it would come off at one percent and go back on higher, and so | was
talking with him about that, and he said — and then al so about the bonus, about,
you know, could an agent pay a premium on abonus. He said the only way that
an agent could beat that contract and beat him was if they died.

Mr. Morse’ stestimony regarding Mr. Tasser’ s alleged knowledge of premium payments by
an agent and his alleged responseto that information isin the record as set forth above. Itisunclear
fromthe portion of therecord ref erenced whose testimony the Plaintiffsareall eging was erroneously
excluded and we do not find that the portion of the record referenced by the Plaintiffs supportstheir
contention that the Court excluded testimony regarding Mr. Tasser’ sknowledge of, and responseto,
information regarding the payment of premiums by agents.

Next, the Plaintiffsstate, “ Oneinstance was of the deposition of an agent who had addressed
thisissuewith apresident of thecompany yearsago.” ThePlaintiffsdo notidentify whosedeposition
isreferred to and do not indicate in what sense the mere fact that an agent had addressed an issue to
apresident of the Defendant would berelevant to theissue of whether the reasons proffered by the
Defendant for its actionstoward the Plaintiffs were a pretext. The Plaintiffs make no referenceto
the record with respect to their allegaions regarding the deposition of this unidentified agent.

T.R.A.P. 27(a)(7) provides that arguments in an gppellant brief shall include appropriate
referencesto the record. The Plaintiffs have failed to comply with this rule and, accordingly, it is
our determination that they have waived the issue of whether the indicated testimony was
erroneously excluded by the Court. State v. Patterson, 966 S.W.2d 435 (Tenn. Cr. App. 1997).

ThePaintiffsalso arguethat “the Court erred in not allowingtestimony by the Plaintiffsand
witnesses of inquiries and statements made to them by numerous other personsin this company as
to the reasonsfor discharge and the circulated rumor that there had been drug money laundering as
well as other accusations such as crooks and thieves.” The Plaintiffs contend that testimony
regarding rumors as to the reason for their demotions allegedly spread by other employees of the
Defendant is relevant in establishing that there was injury to the Plaintiffs’ reputations. The
Plaintiffsalso contend that thistestimony “is enlightening on whether the Defendant was concerned
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about premium payments or whether it was a mere pretext, when the Defendant dlowed these
rumors to circulate and did not address them even though they were requested by the Plaintiffs to
do so.” Presumably, the Plaintiffs rationale for the latter contention is that, if the Defendant was
really opposed to the payment of premiums by its agents it would have dispelled any rumors
regarding the reason for the Plaintiffs demotions by publicizing the fact that the Plaintiffs
demotions came about because of the payment of premiums by agents, thereby, discouraging other
of its employees from engaging in the same activity.

The first portion of testimony in this respect which the Plaintiffs reference as being
improperly excluded is testimony given by Gordon Lampley, a district manager for the Defendant
at times relevant to this case. When asked if he had heard any employees of the Defendant make
derogatory comments about the Plaintiffs after their demotions Mr. Lampley testified:

Well, first off, we had a staff meeting at the Dickson staff office in Dickson,
Tennessee, and the district manager, Bill Turnage, came over to the office, and
right before the meeting started, he sad, “Well, they got rid of the crooks in
Johnson City and Kingsport. They got rid of Tracy Burton, demoted Jim Morse
and got rid of Phil Jessee.”

Counsel for the Plaintiffs argued a trial that this testimony should be allowed to show the
alleged humiliation suffered by the Plaintiffs and “to show the company’s motivation in creating a
hostilework environment” for the Plaintiffs. However, even assuming that Mr. Turnage madethese
comments, thereisno indication that the Plaintiffs were aware of the comments or humiliated as a
consequence. Nor do we agree that this testimony is relevant in establishing either that the
Defendant contributed to creation of a hostile work environment by not dispelling rumors or that
the Defendants would have dispelled this rumor had they been concerned about employees making
premium payments. Counsel for the Plaintiffs conceded at trial that Mr. Lampley did not have any
decision making authority with respect to the Plaintiffs or any corporate control over the situation
in the Plaintiffs’ locale. Nor do the Plaintiffs assert that the comments were made to anyone other
than Mr. Lampley. It isour determination that the Trial Court properly sustained the Defendant’s
objection to this testimony.

ThePlaintiffsalso contend that the Court erred in excluding certaintestimony of *Mr. Jessee,
Mr. Burton and Mr. Morse.

Mr. Jessee testified that he had received fifteen or twenty inquiries and that he had tried to
explainwhat had happened because he wanted peopleto know that he hadn’ t stolen anything. When
asked if hefelt they beieved him the Defendant objected and the Court sustained upon groundsthat

1Although the Plaintiffs refer to the “Harris Tr. P.”, we find no documents in the record which correspond to
this designation, we do find testimony related to the matters urged by the Plaintiffsin that part of the tria transcript
furnished by the court reporter, Sylvia Rhea Thomas, and designated “Thomas Tr. P.” in the Defendant’ s brief and we
can only assume that the Plaintiffs intended to refer to this transcript.
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the witness' s answer would have been pure speculation. Thereafter, Mr. Jessee was asked if any of
theinquirers had expressed doubt about the truthful ness of his explanation to them. The Defendant
again objected, this time upon grounds of hearsay, and the Court sustained the objection. The
Plaintiffs also contend that the Trial Court erred in sustaining the Defendant’ s hearsay objection to
aquestion posed to Mr. Burton asto whether he had “receive[d] calls from other people around the
country inquiring about what was going on in Kingsport.” Finally, the Plaintiffs contend that the
Court erred in sustaining the Defendant’ s hearsay objection to Mr. Morse’ s response that inquirers
had laughed when he told them that he was demoted for paying premiums.

Upon review of the record we conclude that the referenced testimony of Mr. Jessee, Mr.
Burton and Mr. Morse constitutes cumulative evidence and, if for no other reason, was properly
excludable under T.R.E. 403 which provides that even relevant evidence may be excluded if it is
cumulative. That the testimony in question is cumulative is apparent from the fact that Mr. Morse
was allowed to testify that he had received two hundred inquiries regarding the demotions and that
he had advised management for the Defendant that, asa result, he and his wife had been humiliated
to the point of consulting a psychiatris. Mr. Morse further testified that he specifically told
management for the Defendant “that people thought that Kingsport was laundering drug money on
abigtimebasis and they thought wewere crooksup hereand that’swhat it wasall about.” Finadly,
Mr. Morse testified that he had requested that management send out a fax explaining the actual
reason for the demotions but was told that nothing could be done.

The Plaintiffs also argue that the Trial Court erred in disallowing certain testimony of Mr.

Morse regarding the chain of command which was in place during the time he was employed as
district manager. The portion of Mr. Morse' s testimony cited by the Plaintiffs with respect to this
argument is as follows:

Q. While you were district manager, as district manager, what should the chain

of command be as far as anyone who had any problemsor any complaintsin the

district that worked under you? What was the chain of command there?

A. Itwould have been the sales manager and the agent.

Q. Who would they have made their complaintsto?

A. Agent would have first went to the sales manager, and then the sales manager
would have come with the agent to me.

Q. Was it normal procedure for agents or sales managers to go directly to
Nashvillewith their complaints or for Nashville to contact them?

A. No, sir.

Q. Did that happen while you were district manager?
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At this point in the proceedings Counsel for the Defendant objected upon grounds that the
testimony pertained to atime period after the Plaintiffs’ demotions and waswithout probative vaue.
The Trial Court agreed and the objection was sustained.

Intheir brief the Plaintiffs argue that “the failure to permit testimony regarding the events of
Mr. Morse' sresignation and conduct inthe officethat brought that about wasinappropriately denied
in that it constituted immense circumstantial evidence of the true intent of the Defendant.” The
Paintiffs further assert that “[t]he testimony even if inadmissable for damages in constructive
discharge was still highly indicative of the true motivation of the Defendant in all thethingsit did
in the demotions and all other matters up to the point the Court barred the claim.” (Presumably the
Plaintiffs refer to the dismissed claim for constructive discharge.)

We note the following statement of Counsel for the Plaintiffs made in support of argument
that the objection to this testimony should be overruled:

If your Honor please, there' s been previous testimony in this court about
people being told to report directly to Nashville or Terry Keiper and not to report
to Mr. Morse. That testimony isalready in thisrecord ...”

If for no other reason, this testimony, too, is excludable pursuant to T.R.E. 403 because it
constitutescumulativeevidence. ThePlaintiffs argument that it waserror to exclude thistestimony
iswithout merit.

The Plaintiffs also maintain that “[t]he Court erred in excluding the testimony of Joe Kelly
[president of the Defendant] in which he acknowledged among other things that payment of
premiumsby Vaccarello [the Defendant’ s district manager in the San Gabriel district of California]
wasthe most likely reason for thetransfersand 2 premium payments on the California policies, and
that there would be a paper trail of the reasons for the transfers and charge-backs.” The Plaintiffs
further assert that “[t]he existence of the pgper tral is obvious for common sense reasons but is
confirmed by Mr. Kelly.” Thetestimony indicated evidently relatesto the Plaintiffsallegation that
activity similar to that which occurred in Kingsport also occurred in Californiawithout disciplinary
action by the Defendant. However, the Plaintiffs present no argument asto why the Court’ sdecision
to excludethistestimony was erroneous and the only citation of authority presented by the Plaintiffs
is the reference “ TRE 401, 402 406". The Plaintiffs present no argument as to how these rules
support their assertion that the Court erred. The presentation of thisissueisnot in compliance with
T.R.A.P. 27(a)(7) and is, accordingly, waived.

Additiondly, the Plaintiffs argue that the Trial Court erred in excluding the testimony of
certain witnesses which the Plaintiffs assert they wished to present for purposes of rebuttal.

In Satev. Braden, 867 S.W.2d 750 (Tenn. Cr. App. 1993) the Court stated asfollowsat page
760 with respect to rebuttal evidence:
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The phrase “rebuttal evidence* may be defined as evidence “which tends
to explain or controvert evidence produced by an adverse party.”... Thisphrase
encompasses “[alny competent evidencewhich explainsorisadirect reply to, or
acontradiction of, material evidence introduced by an adverse party.... Rebuttal
evidenceisproperly admitted for thepurpose of impeaching awitnessthrough the
use of aprior inconsistent statement.

Questions concerning the admission or rejection of rebuttd evidence rest
within the sound discretion of the trial court; and an appellate court will not
interfere with the exercise of this discretion unlessit is clear on the face of the
record that the trial court has abused its discretion.(citations omitted)

In their brief the Plaintiffs fail to identify by name the witnesses whose testimony they
contend was erroneously disallowed for purposes of rebuttal. Instead, these witnesses are referred
to as“the Californiaagent”, “the Pennsylvaniawitness’ and “the North Carolinawitnesses’. Upon
examination of the court record weidentify thesewitnessesas Said Makhali, Joey Krebbsand Robert
and Cathy Batchelor respectively.

The Plaintiffs assert that the Cdifornia agent, Mr. Makhdli, is “expected to testify on
Cadlifornia premium payments’ and that his testimony “would rebut testimony given by the
defendant.” However, the Plaintiffs do not specify what evidence presented by the Defendant will
be rebutted by Mr. Makhdi’s testimony or how the testimony of that witness will rebut such
evidence with appropriate references to the record. Accordingly, the issue of the propriety of the
Court’ sdisallowance of Mr. Makhali’ stestimony iswaived. T.R.A.P 27 (a)(7). Similarly, although
thePlaintiffsindicatethat the Pennsylvaniaagent, Mr. Krebbs, wouldtestify “regarding Vaccarello’s
statements regarding his staff paying premiums and Tasser fixing it for him”, the Plaintiffs fail to
state what specific evidence presented by the Defendant is to be rebutted by this testimony and in
what way the excluded testimony will rebut such evidence nor do the Plaintiffsinclude appropriae
references to the record in thisregard. Accordingly, theissueiswaived. The Plaintiffs assert that
the testimony of the North Carolina witnesses, Robert and Cathy Bachelor, will contradict the
testimony of Defense witness, Terry Keiper. The record indicates tha the Court did allow the
Plaintiffs to call Mr. Bachelor as arebuttal witness. The record further indicates that the Court’s
decisionto disallow Ms. Bachelor’ stestimony was based upon the Court’ s appropriate concern that
she was not previously disclosed as awitness in the case:

THE COURT: | will allow Robert Bachelor on that narrow —to rebut any Keiper
testimony that you'’ ve indicated he intendsto, but not to embellish or corroborate
any other evidence. I'm concerned about it because we were trying to get a
disclosure of all the witnesses or possible witnesses and trying to narrow those
down so that counsel for both parties could effectively compl ete discovery before
trial, so I'm inclined at this point to deny your request as to Kathy Bachelor but
will alow Robert Bachelor.
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We do not find that the Trial Court abused its discretion in disallowing Ms. Bachelor’'s
testimony and the Plaintiffs argument to the contrary is without merit.

Finally, the Plaintiffs assert that “[t]he Court erred in disallowing testimony about various
individudswho were treated differently by the company based upon age, dl of which were directly
within the knowledge of the Plaintiffs.” In support of this assertion the Plaintiffs merely set forth
the following: “TRE 401, 402, and 406. (See statement of facts)” The Plaintiffs fail to state how
these evidentiary rules support their assertion that the Court erred nor do the Plaintiffs make
appropriatereferencesto the record in support of thisassertion. Further, thePlaintiffsfail toidentify
whose testimony they assert was erroneously excluded. Accordingly, the Plaintiffs havefailed to
comply with T.R.A.P. 27(a)(7) and the matter is waived.

The next issue we address is whether the Trial Court erred in dismissing the claim of
constructive discharge asserted on behalf of Mr. Morse in the amended complaint filed by the
Plaintiffs on June 9, 2000.

As previoudy noted, on June 9, 2000, the Plaintiffs amended their original complaint to
effectively include a cause of action for constructive discharge upon assertion that actions of the
Defendant were designed to force Mr. Morse into retiring. By order filed July 6, 2000, the Trial
Court dismissed Mr. Morse's claim for constructive discharge as being barred by the applicable
statute of limitations.

The Plaintiffs contend that amendment of the origina complaint to include a claim for
constructive discharge was unnecessary because the original complaint set forth sufficient factsto
encompass a claim for constructive discharge and provide notice to the Defendant. The Plaintiffs
further contend that, even though it was not necessary that they amend the origind complaint to
include a claim for constructive discharge, they should have been allowed to do so because the
constructive discharge clam is not anew claim but is simply an expansion of, and relates back to,
the original cause of action. We disagree with both of these contentions.

When the original complaint wasfiled Mr. Morse was still employed by the Defendant and
remained so employed for approximately nineteen months after the original complaint was filed.
Accordingly, it would be illogical to construe the original complaint as having included a cause of
action for constructive discharge.

T.R.C.P. 15.03 provides that “[w]henever the claim or defense asserted in the amended
pleadings arose out of the conduct, transaction or occurrence set forth or attempted to be set forth
in the original pleading, the amendment relates back to the date of the original pleading.” The
occurrence out of which Mr. Morse' s claim for constructive discharge arose could only have been
thetermination of hisemployment by retirement on November 1, 1998, which was nineteen months
after the original complaint was filed. Prior to that date, grounds for a cause of action for
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constructive discharge did not exist. Consequently, Mr. Morse's contention that the constructive
discharge claim relates back to the original complaint is without merit.

The statute of limitations applicable to the Plaintiffs cause of action for constructive
dischargeisset forth in the Tennessee Human Rights Act at T.C.A. 4-21-311(d) and providesthat
such cause of action shall be filed “within (1) one year after the alleged discriminatory practice
ceases.” Under thefactsinthiscase, Mr. Morse had oneyear from November 1, 1998, tofileacause
of action for constructive discharge, however, he failed to do so. Accordingly, his his claim for
constructive discharge is time barred and was properly dismissed by the Trial Court.

The Plaintiffs also argue that they were under no burden to raise the issue of constructive
discharge absent an assertion by the Defendant that Mr. Morse quit voluntarily. As stated by the
Plaintiffsintheir brief, “the sequence therefore should havebeen that the original complaint alleged
discrimination as this one did and the answer should have alleged voluntary quitting as an
affirmative defenseto the Plaintiff’ s claim and then congructivedischarge raised by the Plaintiff in
responseto the defense of voluntary quitting. The burden thereforewasupon the Defendant to raise
theissue of voluntarily quitting, TRCP 8.03, which they did not, and therewas no burden under the
law and also under the circumstances of this case, for the Plaintiff to raise any issue regarding
constructive discharge.” We agree that the Plaintiffs were not required to respond to a defense not
asserted by the Defendant. However, because the Plaintiffs choseto raise constructive discharge as
acauseof actionindependent of any assertions of the Defendant, the Plaintiffswererequiredtoraise
such cause of action within the time alotted by the statute.

The next issue we address is whether Trial Court erred in allowing witness testimony that
other employees of the Defendant had been disciplined for conduct like that engaged in by the
Paintiffs. Although the Plaintiffs neglect to name the witnesses whose testimony they allege was
erroneously allowed, we discern from the portions of thetranscript referenced in the Plaintiffs brief
that the witnesses referred to are James D’ Agostino, Samuel Billante, Wayne Drake and Ronadd
Pickle.

First, the Plaintiffs assert that the Court erred in allowing this testimony because “there was
not one shred of documentation regarding any of these employees.” In support of this assertion the
Plaintiffs reference thetestimony of James D’ Agostino who was chairman of the Defendant during
1995 and 1996. Mr. D’ Agostino’ stestimony relates to the termination of an agent in December of
1993 and indicates that a termination report in her file, which is part of the record in this case,
showed that she was terminated for “violation of company rules.” Mr. D’ Agostino further testified
that he had “first-hand personal knowledge that the rules that were broken dealt with the payment of
premium by the agent on behalf of the customer.” It is our determination that the Plantiffs have
failed to include appropriate references to the record in support of their assertion as required by
T.R.A.P. 27(a)(7). It is our further determination that the Plaintiffs have failed to cite any legal
authority for the proposition that it was error to allow this testimony.
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The Plaintiffs also assert that “one of the individuals who was alleged to have been
disciplined for premium payments, was denied by the auditor, who stated that the disciplineof those
agentsin the other officewasfor areason totally different from premium payments.” The Plaintiffs
do not specify which individual they refer to. The testimony referenced by the Plaintiffsin support
of thisassertion isthat of Samuel Billante, who was employed by the Defendant as vice president
of customer servicein 1995 and 1996, and that of Wayne Drake, who was employed asthe associate
director of field audit with the Defendant’s internal audit department. We do not find that the
referenced portion of therecord supportsthe Plaintiffs’ assertion and againthe Plaintiffscitenolegal
authority as grounds for their argument that thistestimony should have been excluded by the Court.
T.R.A.P. 27(8)(7).

Finally, the Plaintiffs argue that the Court should have excluded the testimony of these
witnessesbecause “ these witnesses have been asked previously, in deposition, to provide names and
information regarding anyone previously disciplined for premium paymentsand only one person was
designated, that being Francis Williamson.”

The testimony referenced by the Plaintiffs related to Francis Williamson is that of Mr.
D’ Agostino:

Q. Okay. Now, dso, sir, you— | asked you in that same deposition if you could
tell me of any agent that had ever in the history of this company been disciplined
for paying premiums prior to this occasion, and do you remember me asking you
that question?

A. Yes, gr, | do.
Q. And the answer you gave me was who, sir?
A. | think aMs. Williamson.
Mr. D’ Agostino was not asked to name all agents who had been disciplined for paying
premiums but only if he knew of any agent who had been disciplined for paying premiums and he

named Ms. Williamson as an example.

The Plaintiffs also references depodtion testimony of Ronald Pickle, employed by the
Defendant as manager of compensation. This testimony was introduced & trial as follows*:

Q. Tell meif I’'m reading this correct, sir, on page 36, line 21. “Q. All right.
Now, haveyouever been personally aware of any prior auditsthat have addressed
the issue of whether an agent is paying premiums or not?’

2 Although the Plaintiffs only reference lines 1 through 7 of page 1225 of the trial transcript, we have cited in
addition preceding lines 16-25 of page 1224 for the sake of clarity.
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A. Uh-huh.
Q. Your answer was, “I’'m not aware.”
A. Uh-huh.

Q. “Q. Does that mean that you don’t know or that you've never seen such?
Which doesit mean?’ “A. Meansthat I’ ve never seen such.” “Q. Haveyou ever
known anyone dse in this company to have ever been disciplined for an agent
paying premiums for an insured?’ and your answer, sir, what wasthat?

A. What lineis that?

Q. 6.

A. 6 says“No.”

Mr. Pickle subsequently testifies that, even as of trial, he cannot give the names of persons
disciplined for paying premiums prior to the Plaintiffs. The referenced testimony does not indicate
that Mr. Pickle' strial testimony and deposition testimony arein conflict. It is not supportive of the
Paintiffsassertion that witnessestestifying a trial regarding thedisciplining of personsfor premium
payments did not provide names and information regarding such persons when requested to do so
at deposition.

The Plaintiffs argument that the Trial Court should not have allowed testimony of these
witnesses regarding other employees who were disciplined by the Defendant for similar conduct is
not adequately supported by reference to the record and is, therefore, not in compliance with
T.R.A.P. 27(a)(7). Such argument is, accordingly, waived.

The next issue we address is whether the Trid Court erred in dismissing the Plaintiffs’ case
because the evidence preponderated in favor of the Plaintiffs.

Under the Tennessee Human Rights Act aplaintiff aleging age discrimination may prove
such discrimination by either direct or circumstantial evidence. Talley v. Bravo Pitino Restaurant,
Ltd., 61 F.3d 1241 (6" Cir. 1995).

Tennessee courts have defined direct evidence as “ evidence that ‘ proves afact, or group of
facts, without an inference, and which initself, if true, conclusively establishesthat fact.” Brenner
v. Textron Aerostructures, 874 S.W.2d 579 (Tenn. Ct. App. 1993) citing Otis v. Cambridge Mut.
Fire Ins. Co., 850 SW.2d. 439 (Tenn. 1992). The Trial Court did not find that the Plaintiffs
established age discrimination by direct evidence in the instant matter and our review of therecord
does not persuade us that the Trial Court erred in that regard.
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The analyticd framework applicable when a plaintiff seeks to establish age discrimination
when allegations of such are based on circumstantial evidence was set forth by the United States
Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Under the McDonnell
analysis as applied to a cause of action for age discrimination the following is required to prove a
prima facie case: (1) that the plaintiff was at least forty years of age at the time of the alleged
discrimination (2) that the plaintiff was subject to adverse employment action (3) that the plaintiff
was qualified for the position of employment held and (4) that the plaintiff was replaced by a
younger person. Cooley v. Carmike Cinemas, Inc., 25 F3d 1325 (6th Cir. 1994).

In the event that the plaintiff is able to establish a prima facie case of age discrimination the
defendant employer must present alegitimate, non discriminatory reason for its action and if it does
so the plaintiff is required to show by a preponderance of evidence that the reason presented is a
mere pretext. Asnoted by theCourt in Manzer v. Diamond Shamrock Chemicals Company, 29 F.3d
1078 (6™ Cir. 1994), quoting McNabola v. Chicago Transit Authority, 10 F.3d 501, 513 (7" Cir.
1993), the plaintiff accomplishesthis by proving by apreponderance of evidence“ either (1) that the
proffered reasons had no basis in fact (2) that the proffered reasons did not actually motivate his
discharge, or (3) that they were insufficient to motivate discharge.” (emphasisin Manzer)

The Trial Court found that the Plaintiffs' proof was insufficient to establish a prima facie
caseof agediscrimination. The Court further determinedthat, evenif itisassumed that the Plaintiffs
have established the requisite elements of a prima facie case, they have failed to prove that the
reason proffered by the Defendant for the actionstaken against the Plaintiffswasamere pretext. The
Court set forth its specific findings in this regard in its memorandum opinion as follows:

Defendant has met its burden of proof establishing a bonafide reason for its
disciplinary action toward the Plaintiffsthereby rebutting aprimafacie caseof age
discrimination which disciplinary action was demoting Plaintiffs rather than
terminating Plaintiffs for not implementing the orders of their superiors by
investigating and accurately reporting the issue of the payment of premiums by
sales agents which senior management determined was a violation of company
policy and AGLA [the Defendant] codes.

(A) Plaintiffshad been previously warned by Defendant’ s senior managementin
Nashville, Tennessee of the seriousness of the investigation.

(B) Further, upon being dissatisfied with Plaintiff Jessee’ sinitial report, Plaintiffs
wereagain warned by senior management of the need for acompl eteand thorough
investigation of the pending matter and the consequences to Plaintiffs if the
investigation was incomplete or inaccurate when compared to the Kingsport
District’s independent audit.

C) That theaforesaid findings present evidence of alegitimate nondiscriminatory
reason for disciplining the Plaintiffs.
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The Court further concluded that there was insufficient evidence in the record to establish
that the Defendant forced Mr. Jessee to retire.

Our review atrial court’s factual findings isde novo upon the record and we must presume
that the court’ s findi ngs were correct absent apreponderance of evidencetothe contrary. T.R.A.P.
13(d). Wefurther note that when atrial court has seen and heard witness testimony where issues as
totheweight and credibility of suchtestimony areinvolved considerable deference must be accorded
the factual findings of the court. Sealsv. England/Corsair Upholstery Mfg. Co., Inc., 984 SW.2d
912 (Tenn. 1999).

Upon examination of therecord beforeus, it isour determinationthat the evidence presented
in this case does not preponderate against the findings and conclusions of the Trial Court. The
Plaintiffs’ contentions to the contrary are without merit.

All other issues raised in this appeal are pretermitted by our findings herein.
For the foregoing reasons we affirm the judgment of the Trial Court and remand for

collection of costs below. Costs of appeal are adjudged against Phillip Jessee and James O. Morse
and their sureties.

HOUSTON M. GODDARD, PRESIDING JUDGE
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