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This case involves the scope of the attorney-client privilege. In April 2002, a daycare van
wasinvolved in an accident, killing some and injuring others. Multiple lawsuitswerefiled arising
out of the accident. Subsequently, counsel for the daycare’s insurance company took sworn
statements of the owners and other employees of the daycare. Eventualy, the tort litigation was
settled. Meanwhile, the State began a criminal investigation of culpability for the accident. The
State obtained a subpoena in general sessions criminal court ordering the insurance company’s
attorney to turn over the sworn statements. The daycare owners who gave the statementsthen filed
a petition for awrit of certiorari in the chancery court below, seeking to stay enforcement of the
subpoena and asserting that the sworn statements were protected by the attorney/client privilege.
The chancery court declined to issue thestay. The daycare owners now appeal. We affirm, finding
that the chancery court’ s decision was not unlawful, fraudulent, arbitrary, or capricious.
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ORDER AND OPINION

On April 4, 2002, a daycare van operated by Wesley Hudson and transporting six children
was involved in aone-vehicle crash. The daycare van was transporting children from Tippy Toes
Learning Academy (“Tippy Toes’) located in Memphis, Tennessee. Thedriver waskilled, aswere
four of the children. Two other children survived but received serious head injuries.

Wrongful death actions were subsequently filed. Petitioner/Appellants Camelia Gibson
(“Gibson”) and Sandra Gordon (“Gordon”), aleged owners of Tippy Toes, were named as
defendants.

National Indemnity Company of the South (“National Indemnity”) had issued a policy of
insurance to Gibson d/b/a All My Children, a different daycare center. Northfield Insurance
Company (“Northfield”), another insurer, issued a policy of insurance to Gordon for Tippy Toes.
Both National Indemnity and Northfield disputed insurance coverage.

National Indemnity retained Respondent/A ppellee John D. Richardson (“ Richardson”) asits
attorney to investigate whether coverage existed for the death and personal injury clams. To that
end, Richardson obtained an extenson of time to file a responsive pleading to the tort claims.
Thereafter, on behalf of National I ndemnity, Richardsonwrotel ettersto Gibson and Gordon, through
their counsdl, to require that they give statements under oath, pursuant to the terms of theinsurance

policy.

Prior to their giving the statements, Eugene A. Laurenzi (“Laurenzi”), on behalf of Sandra
Gordon, wrote a letter to Richardson requesting that National Indemnity provide Gordon with a
defenseto the tort litigation and asserting that National Indemnity had a fiduciary duty to Gordon.
Laurenzi told Richardson that, as part of hisfiduciary duty, “ any statements, documents, etc. should
not be disseminated to any other group, entity or individual.” Richardson wrote Laurenzi back on
the same day, stating that National Indemnity was “not in a position to respond to [Laurenzi’
request for defense at thistime becauseit does not have sufficient information to determine whether
any duty is owed to [Gordon] under itsinsurance policy.” Richardson’sletter said that “[n]o steps
for the defense of thelawsuit will betaken by National Indemnity Company at thistime.” Moreover,
with respect to dissemination of the sworn statements, Richardson said that he would make “no
promises’ regarding how hewould use the statements and the rel ated documents*“ other than stating
that all such information and documents will be used in accordance with the termsand provisions
of the policy of insurance and all applicable law.”

Both Gibson and Gordon gave sworn statements and were represented by their own counsel
at the examinations. These sworn statements by Gibson and Gordon are the subject matter of this
litigation.



After his investigation, Richardson determined that a global settlement was desirable for
National Indemnity. Consequently, all of the lawyers representing the claimantsin the cases, along
withthelawyersfor Gibson, Gordon, Northfield, and National Indemnity (Richardson), entered into
aseries of extended settlement negotiations. In connection with the negotiations, a confidentiality
and non-disc osure agreement was executed by the lawyers for the claimants, National |ndemnity
(Richardson), Gordon, and Gibson. The agreement stated in part: “Sandra Gordon and Camelia
Gibson do hereby consent that Nationa Indemnity Company of the South may disclose documents
and information developed in itsinvestigationto the lawyersfor dl parties.” Thus, Richardson was
permitted to share with the other attorneysinformation devel oped by National Indemnity, including
the sworn statements by Gibson and Gordon. All the lawyers, including counsel for Gibson and
Gordon, participated in the drafting of the settlement agreement. On July 12, 2002, the parties
executed a settlement of al the claims, including the tort claims and coverage disputes.

On September 5, 2002, a crimind investigator for the Respondent/Appellee State of
Tennessee submitted an affidavit to the General Sessons Criminal Court of Shelby County,
requesting that the court i ssue a subpoenaducestecumto Richardson to obtain “[a]ny and all records

. . relating to the Tippy Toes Learning Academy, including, but not limited to any and all
statements, depositions and testimony of Camilla[sic] Gibson and or SandraGordon.”? Richardson
initially sought to quash the subpoena, arguingthat it required the production of information subject
totheattorney/client privilege between Richardson and National Indemnity. Subsequently, the State
narrowed the scope of its request to the following:

Any and all depositions or statements of employees and former employees of Tippy
ToesL earning Academy, including but not limited to SandraGordon and/or Camilla
[sic] Gibson and any documentsassociaedtherewith. (Thisisto specifically exclude
correspondence with Mr. Richardson’s client, National Indemnity Company of the
South and exclude the terms of the settlement of the various lawsuits.)

Richardson did not object to the revised subpoena. In fact, hefiled an affidavit stating that he was
not the lawyer for Gibson or Gordon. His affidavit maintained that he “never suggested, stated,
inferred, or otherwise hinted that [he] was serving or acting as a lawyer for Sandra Gordon or
CameliaGibson” inthetort actions. Counsel for Gibson and Gordon appeared and objected to the
subpoena, arguing that the materials requested were subject to an atorney/client privilege that
existed between each of them and Richardson.

lThe Release and Settlement Agreement are under seal by order of theCircuit Court to which thetort caseswere
assigned.

2The State’s authority to obtain the subpoena in pursuit of a criminal investigation is found in the newly
promulgated Terrorism Prevention and Response Act of 2002. See Tenn. Code Ann. § 40-17-123. Gibson and Gordon
argue that the subpoena issued in this case falls outside the scope of the subpoena power under the statute because the
crime being investigated is not related to terrorist activity. They cite no authority for that proposition, however, and we
note that the statute does not limit itself to terrorist crimes. Therefore, this argument is without merit.
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In December 2002, the general sessions court conducted a hearing on the matter. At the
hearing, Richardson maintained that he did not represent Gibson or Gordon at any time. Counsel
for Gibson and Gordon, however, argued that an attorney/client relationship existed between each
of them and Richardson, and that producing the sworn statementswould violate that privilege. The
general sessions criminal court determined that no attorney/client relaionship existed between
Richardson and either Gibson or Gordon, and denied the motion to quash. The general sessions
court temporarily stayed enforcement of the subpoenato permit Gibson and Gordon to seek relief
from another court.

Counsel for Gibson and Gordon then filed a Petition for Writ of Certiorari and Request for
Stay Pending Review by Chancery Court, asking the Shel by County Chancery Court to grant thewrit
and quash the subpoena. On December 17, 2002, the chancery court below heard the matter “on the
limited issue of whether or not the attorney/client privilege was asserted in this matter.” At the
conclusion of the hearing, the chancery court hed that no attorney/client reationship existed to
protect the documents that were the subject of the subpoena. As a result, the chancery court
dismissed the petition. Pursuant to Rule 10 of the Tennessee Rules of Appellate Procedure, Gordon
and Gibson sought permission fromthis Court for an extraordinary gppeal from the chancery court’s
decision.®* We grant permission for the appeal, and have stayed enforcement of the subpoena
pending the disposition of this appeal.

Gibson and Gordon properly used the common law writ of certiorari to enforceitsrightsto
protection of the allegedly privileged information becausethey were not actual partiesto the general
sessionscriminal court proceedings. See Hargravesv. Hamilton Nat’ | Bank, 184 S.W.2d 397, 399
(Tenn. Ct. App. 1944). A common-law writ of certiorari is not a matter of right, but is left to the
sound discretion of the trial court. Willisv. Tennessee Dep’t of Corr., 2002 WL 1189730, a *2
(Tenn. Ct. App. June 5, 2002). Thedenial of awrit of certiorari isreviewed on gopeal to determine
whether the lower court exceeded its jurisdiction, or acted unlawfully, fraudulently, arbitrarily, or
capricioudly. ld.; see also McCallen v. City of Memphis, 786 S.W.2d 633, 638 (Tenn. 1990).

Therefore, in this case, we must determine whether the chancery court acted unlawfully,
fraudulently, arbitrarily, or capriciously in determining that the sworn statements given by Gibson
and Gordon and the “documents associated therewith” are not protected by the attorney/client
privilege. The attorney/client privilegeis “the oldest privilege] ] recognized in Tennessee both at
common law and by statute.” Boyd v. Comdata Network, 88 S.W.3d 203, 212 (Tenn. Ct. App.
2002). Theprivilege encourages*“full and frank communication between clientsand their attorneys
by sheltering these communications from compulsory disclosure.” 1d. The privilege is one that
belongs to the client, and it can be waived if the client communicates otherwise privileged
information in the presence of others or to third parties. Id. at 213. The burden is on the party
asserting the privilege to show that it applies to the information sought to be protected. Hawkins
v. Hart, 1998 WL 272926, at *9 (Tenn. Ct. App. May 29, 1998).

3This Court agreed to hear the appeal on an expedited bass, so as not to impede the ongoing criminal
investigation. Toward that end, the appeal was heard on a record stipulated by the parties.
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In this case, Gibson and Gordon argue that an attorney/client relationship existed between
each of them and Richardson, asserting that Richardson wasretained by National I ndemnity not only
to determine whether coverage existed, but also to defend the tort claimsfiled against them. Based
on that premise, they argue that the sworn statements were made to Richardson in preparation of
their joint defense and that the statements fall under the attorney/client privilege.

The record demonstrates, however, that Richardson was not representing either Gibson or
Gordon at thetimethe sworn statementsweretaken. Rather, Richardson wasinvestigating whether
National Indemnity was obligated under the insurance policy to defend the tort suits. Thisfect is
made clear in the correspondence between the atorneys for Gibson and Gordon and Richardson.
In aletter written to Jeffrey S. Rosenblum (“ Rosenblum™), counsel for Gordon, Richardson stated
that “[w]e understand that you represent Camelia Gibson and others in this matter.” In a letter
writtento Laurenzi, Richardson stated that “ | understand that you represent Sandra Gordon.” When
Laurenzi wrote the letter to Richardson requesting that Nationa Indemnity provide a defense to
Gordon, Richardson’s response indicated that he did not intend to admit coverage or to defend
Gordon with a reservation of rights until he had reviewed the available information. Richardson
stated:

[National Indemnity] is not in a position to respond to [Laurenzi’s|] request for
defense at this time because it does not have sufficient information to determine
whether any duty is owed to [Gordon] under its insurance policy. As soon as
[National Indemnity] has sufficient information to make an informed decision, you
and your client will benotified. No stepsfor the defense of the lawsuit will be taken
by National Indemnity Company at this time.

In the hearing before the Chancery Court, Richardson explained that, had National Indemnity
decided that coverage existed or had it chosen to defend with areservation of rights, the caseswould
have been turned over to another lawyer to defend. He asserted that he could not “ ethically defend
the insured once [he has] been retained by the insurance company to handle the coverage question
for the insurance company.”

In addition, Richardson told Laurenzi that he refused to agree to keep the information
obtained from Gibson and Gordon confidential. This also indicates that Richardson was not
representing Gibson or Gordon when they gave him their statements. In hisletter, Richardson said
that he would use the information he obtained in accordance with “the terms and provisions of the
policy of insurance and under applicablelaw.” He stated that “[n] o promises can be made not to use
the information or documents obtained during the examination under oath in any court or other
proceedings.” Thus, as of the time the sworn statements were given, Richardson represented only
National Indemnity, not Gordon or Gibson.*

4As persuasive authority in support of her position, Gibson urgesthiscourt to follow State exrel. L.Y. v. Davis,
723 S.\W.2d 74 (Mo. Ct. App. 1986), where the court held that disclosures to an insurer by the insured are protected by
(continued...)
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Gordon and Gibson argue that the statements and documents given to Richardson are
protected by the attorney/client privilege based on the “common interest doctrine.” Under the
common interest doctrine, participantsinajoint defense may “ communi cate among themsel ves and
with their attorneys on matters of common legal interest for the purpose of coordinating their joint
legal strategy.” Boyd, 88 SW.3d at 214. In effect, the common interest doctrine is an exception to
the general rule that communications made in the presence of third parties are not protected by the
attorney/client privilege. 1d. at 213. A party asserting that certain communications are protected by
the common interest doctrine must show:

(1) that the otherwise privileged information was disclosed due to actual or
anticipated litigation,

(2) that the disclosure was madefor the purpose of furthering a common interest in
the actual or anticipated litigation,

(3) that the disclosure was made in a manner not inconsistent with maintaining its
confidentiality against adverse parties, and

(4) that the person disclosing the information has not otherwise waived its [Sic]
attorney-dient privilege for the disclosed information.

Id. at 214-15 (footnote omitted).

The record, however, shows that the sworn statements were not given in furtherance of a
“common interest” between National Indemnity on one hand and Gordon and Gibson on the other
hand. Rather, the record shows unequivocally that the statements were given because Gibson and
Gordonwererequired under her insurance policy to do so to enableNational Indemnity to determine
whether coverage existed. Statements given for that purpose would not be in furtherance of a
common interest; Nationd Indemnity’s legad position would be adverse to that of Gibson and
Gordon. Moreover, even assuming that the information provided to Richardson wasin furtherance
of a common interest, the doctrine applies only “to communications given in confidence . . . and
intended and reasonably believed to be part of an on-going and joint effort to set up acommon legal
strategy.” 1d. at 214. Such was not the case here, where Richardson stated expressly that he did not
intend to keep the statements confidential, and that National Indemnity had not yet determined
whether it would provide Gibson or Gordon with a defense in the underlying tort suits. Therefore,
theargument that the statementsand rel ated documentsare protected by the attorney/client privilege
under the common interest doctrine is without merit.

4 .
(...continued)
the attorney-client privilege, even when the disclosures were made prior to the insurer’s admission of coverage. Dauvis,
723 S\W.2d at 75. The instant case, however, is distinguishable in that Gibson and Gordon were represented by their
own counsel when their statements were given, and counsel for the insurance company (Richardson) made it clear that
the statements would not be kept confidential.
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Finally, Gibson and Gordon argue that the statements and related documents sought under
the subpoena are also protected by the work-product doctrine. The work-product doctrine protects
alawyer from being compelled to produce hiswork product. It*“ preventslitigantsfromtaking afree
ride on the research and thinking of their adversary’ slawyers.” 1d. at 219. The doctrine also helps
attorneys by alowing them to be free to do “the sort of work that attorneys do to prepare a case for
trial” and not be concerned that they may be cdled upon to give their work to their adversaries. 1d.
Thework-product doctrineis dearly inapplicabl e to the sworn satements and related documentsin
Richardson’ s possession, and this argument is without merit.

Under these circumstances, we find that the decision of the chancery court, declining to stay
enforcement of the subpoena, was not unlawful, fraudulent, arbitrary, or capricious. Therefore, we
affirm the decision of the Chancery Court. The stay of enforcement of the subpoena is hereby
dissolved and the State may proceed to obtain the information and documents sought in the
subpoena.

The decision of the trial court is affirmed. Costs are to be assessed against the gppellants,
CameliaGibson and Sandra Gordon, and their sureties, for which executionmay issue, if necessary.

HOLLY KIRBY LILLARD, JUDGE



