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OPINION

Plaintiff/Appellee Urology Associates, Inc. (“ Urology Associates’), isagroup of physicians
who practice in Tennessee. Defendant/Appellant CIGNA HealthCare of Tennesee, Inc., f/k/a
CIGNA Healthplan of Tennessee (“CIGNA™), isaTennessee corporation that insuresor administers
health benefits for employers who sponsor medical benefit plansfor their employees. Thisservice
is provided through CIGNA'’s health maintenance organization (“HMQO”) products, preferred
provider organization (“PPQ”) products, and other types of health care delivery products. CIGNA
isalso an indirect affiliate of a number of CIGNA HealthCare companies throughout the United
States that provide similar insurance products.

In July 1993, Urology Associates entered into a Physician Managed Care Agreement (“the
Agreement”) with CIGNA.? Under the Agreement, Urology Associates is a “participating
provider.”® Asaparticipating provider, Urology Associates agreed to provide health care services
to participants of the HMO, PPO, and Referral Plan PPO programs of CIGNA and its CIGNA
HealthCareaffiliaes.* Inreturn, CIGNA agreed to pay Urology Associatesfor servicesrendered as
set out in the Agreement. The Agreement also referred to three separate sets of “Program
Requirements,” one for each program in which Urology Associates agreed to participate — HMO,
PPO, and Referral Plan PPO.°  The “Program Requirements’ are the rules and procedures that
participating providers must follow in order to obtain reimbursement pursuant to each program.
Each set of Program Requirements includes adescription of the* utilization management” process,

lPartici pants in these employer-sponsored plans include residents of Kentucky who are treated in Tennessee
by Urology Associates.

2The original Agreement provided for payment to Urology Associates based on afee-for-service arrangement,
whereby CIGNA’s payment was based on the services performed. Soon after the original agreement was signed,
however, the parties entered into an amendment to the Agreement that changed the form of compensation to a per-
member arrangement, whereby CIGNA would pay Urology Associates a certain amount per month for each member
enrolled in the CIGNA health plan.

3 Participating Provider” is defined in the Agreement as “a hospital, a physician or any other health care
practitioner or entity that hasa direct or indirect contractual arrangement with CIGNA to provide Covered Services.”

A Covered Services’ are “those health care services provided to a Participant in accordance with a Service
Agreement.” “Participant” is defined as “any individual, or eligible dependent of such individual, . .. who is eligible
for Covered Services pursuant to aService Agreement.” A “Service Agreement” isdefined as “those agreements among
CIGNA or a CIGNA Affiliate, and an employer, insurer, labor union, trust or other organization or entity, or an
individual, that specifies services to be provided to or for the benefit of, or arranged for or reimbursed to or for the
benefit of Participants....” (Emphasisadded). Thus, under the Agreement at issue in this case, Urology Associates
has agreed not only to treat participantsin PPO or HM O programs administered by CIGN A, but also to treat participants
in PPO or HM O programs administered by any of CIGNA’s affiliated CIGNA H ealthCare companies throughout the
United States.

5The parties dispute whether these Program Requirements are a part of the Agreement and, therefore, whether
the provisions therein are binding on the parties.
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defined in the Agreement as “the process to review and determine whether certain health care
services provided or to be provided to Participants are in accordance with Program Requirements.”
Generally, the utilization management processisareview process by which CIGNA ensuresthat it
pays claims only when the participating provider has followed the Program Requirements.

The Agreement provided that, if the parties had a dispute arising out of the Agreement,
“[t]he parties shall resolve [their] complaints or grievances . . . in accordance with the dispute
resolution procedures described in the applicable Program Requirements.” As of the date of the
parties original Agreement, the Program Requirementsfor the PPOand Referral Plan PPO programs
contained the following provision regarding dispute resol ution:

1 CIGNA and Physician agree to meet and confer in good faith to resolve any
problems or disputes that may arise under this [PPO or Referral Plan PPO]
program.

If Physician is not satisfied with such resolution and to the extent permitted
by law, the matter in controversy shall be submitted either to a dispute
resol ution entity, or to asinglearbitrator selected by the American Arbitration
Association, as the parties shdl agree within 60 days of the last attempted
resolution. If the matter issubmitted to arbitration, it shal be conducted in
accordancewith thecommercid arbitration rulesof the American Arbitration
Association and shall be held in the jurisdiction of Physician’'s domicile.
Both parties expressly covenant and agreeto be bound by the decision of the
dispute resolution entity or arbitrator as final determination of the matter in
dispute. Each party shall assumeitsown costs, but shall sharethe cost of the
resolution entity equally. Judgment upon the award rendered by the
resol ution entity may be entered in any court having jurisdiction. The parties
agree that causes of action for medical malpractice shall not be submitted to
arbitration.

The Program Requirements for the HMO program contained language identical to the second
paragraph of the PPO and Referral Plan PPO Program Requirements. The first paragraph of the
HMO Program Requirements, however, reads as follows:

1 Disputes arising with respect to the performance or interpretation of the
Agreement shall be submitted to the Medical Director for review and
resolution. If Physician is not satisfied with the resolution, Physician may
submit the matter to the National Medical Director, CIGNA Healthplan, Inc.
The National Medical Director or his designee will review the matter and
may seek written statementsfrom the Medical Director, Physician and others
asappropriate. Thedecision of theNational Medical Director will be binding
on Healthplan and Physician if the resolution is accepted by Physician.



Thus, al three sets of Program Requirements contained the second paragraph, providing that
disputes “ shall be submitted either to a dispute resolution entity, or to asingle arbitrator. . . ,” and
statingthat, “[i]f thematter issubmitted to arbitration,” thearbitration woul d be conducted according
to American Arbitration Association rules. The paragraph stated further tha the decision of the
dispute resolution entity or the arbitrator would be “final,” and that judgment on the arbitration
award could be entered “in any court having jurisdiction.”

The Program Requirements, dated October 1, 1991, remained in effect from the inception
of the contract until they were amended in 1998 or 1999. On March 30, 1999, CIGNA
representatives wrote aletter to Urology Associ ates announcing an anendment to the Agreement.®
Enclosed with the letter were revised PPO and HMO Program Requirements dated July 1, 1998.
Among other changes, the revised Program Requirements eliminated the dispute resolution
provisions, but instead provided that “the matter in controversy shall be resolved according to the
disputeresolution proceduresset forthinthe Agreement.” Asnoted above, however, the Agreement
did not include a substantive dispute resol ution provision; rather, the Agreement stated that disputes
would be resolved according to the procedures described in the gpplicable Program Requirements.
Thus, each document referred to the other for dispute resolution procedures, and neither contained
substantive dispute resolution procedures for the PPO and HMO programs. Consequently, the
amendment to the Agreement had the effect of removing the arbitration requirement for those
programs after the effective date of the amendment.

On October 30, 2000, Urology Associates filed a lawsuit against CIGNA, alleging that
CIGNA breached the Agreement by failing to compensate Urol ogy A ssoci ates properly for services
provided to theindividual insureds. Initscomplaint, Urology Associatesincluded claims based on
breach of contract, breach of the duty of good fath and far dealing, negligence, and unjust
enrichment. On December 4, 2000, CIGNA filed amotion to dismissor, in the alternative, to stay
the proceedings and compel arbitration pursuant to the second paragraph in the dispute resolution
provisions quoted above. On July 6, 2001, CIGNA amended its motion, limiting its request to
arbitrate only those claims for compensation for services provided before March 30, 1999. Inits
amended motion, CIGNA acknowledged that, “[d]ue to the change in the Program Requirements,
claimsarising before March 30, 1999 are subject to arbitration, while claims arising subsequent to
that date are not.” CIGNA then requested that the trial court bifurcate the proceedings, with one
proceeding to consider claims arising before March 30, 1999, and asecond proceeding to consider
claimsarising after March 30, 1999. CIGNA requested that the court compel arbitration only for the
pre-March 30, 1999 claims.

On August 15, 2001, thetrial court held ahearingon CIGNA’ smotion to compel arbitration.
After the hearing, the trial court entered an order denying CIGNA’s motion, concluding that the

6The Agreement provided that CIGNA “may amend [the] Agreement and Program Attachments by providing
priorwritten notice to Physician. Failure of Physician to object in writing to any such proposed amendment within thirty
(30) days following receipt of notice shall constitute Physician’s acceptance thereof.”

-4



disputeresol ution provisionsintheoriginal Program Requirementsdid not mandatearbitration. The
trial court reasoned:

Analysis of the . . . text [of the dispute resolution provision] reveals that
arbitration is one of two alternatives the parties arerequired to agreeto within sixty
days. That conclusionisarrived at by referencetothefirst sentence of the provision
which requires the parties to agree to resolution by a dispute resolution entity or
arbitration, and the second sentence which contains the phrase, “if the matter is
submitted to arbitration.” Arbitration, then, wasnot agreed upon by the partiesasthe
singular method for resolving disputes and in that sense arbitration is not required.

Thetrid court acknowledged that some portions of the dispute resolution provision indicated that
the parties intended that some tribund other than a court would resolve their disputes:

The text of the provision, however, does indicate that disputes shall be
resolved by amethod other than a court proceeding. The support for this conclusion
isthe next to the last sentence, “ Judgment upon the award rendered by the resolution
entity may be entered in any court having jurisdiction.” This sentence indicates that
the resolution entity contemplated by the first sentence is something different from
acourt. Thereisalsothe sentencein the provision, “Both parties expressly covenant
and agree to be bound by the decision of the dispute resolution entity or arbitrator as
fina determination of the matter in the dispute [emphasis added].” Fina
determination implies that a court proceeding is not an option. When these two
sentences are considered, it appears, then, that the term contained in the first
sentence, “dispute resolution entity,” is something short of a court.

Nevertheless, the trial court found that the provision, asawhole, was “imprecise’ and “ somewhat
impractical,” inthat it required the partiesto agree on adispute resolution person or entity. Thetrial
court observed:

The Court hasal so considered theimpreci se, somewhat impractical aspect of
the provision. The way the provision would work is the parties, having failed to
agreeto aresolution of their dispute, are required to agree on one of two methodsto
resolvethe dispute—an arbitration or something el se which appears not to beacourt.

Under that reasoning, thetrial court held:

[T]he Court concludes, first, that the provision neither explicitly nor clearly requires
the partiesto submit this disputeto arbitration. The Court further concludesthat the
expression in the provision for something other than court resol ution of the parties
disputes is too vague, imprecise and impractical to quali[f]y for federal and
Tennessee case law requiring doubts to be resolved in favor of arbitration. To



compel arbitration would be to impose upon the parties a procedure for which they
did not originally contract.

Thus, the trial court concluded that the provision did not clearly require arbitration; for this reason
it denied CIGNA’s motion to dismiss or to stay and compel arbitration. CIGNA now appeals that
decision.’

CIGNA arguesthat the trial court erred in concluding that the dispute resolution provision
at issue did not “explicitly nor clearly” require the parties to arbitrate their disputes, and in finding
the provision was too vagueto fall within the rule requiring tha all doubts be resolved in favor of
arbitration. CIGNA notes tha an arbitration agreement, to be enforceable, need not contain any
certain phraseology, but need only to show a clear intent to mandate binding dispute resolution
before an out-of-court third party. CIGNA argues that an arbitration provision is ordinarily not
invalid as being too vague even if the provision fails to specify who would arbitrate the dispute,
where the arbitration would occur, or which arbitration rules would apply. Therefore, CIGNA
argues, this Court should reverse and find that the dispute resolution provision compels arbitration.

Urology Associates, ontheother hand, maintainsthat thetrial court correctly found that there
was no agreement to arbitrate and argues that the dispute resolution provision merely offers
arbitration as an option for dispute resol ution. Urology Associates al so contends that the provision
at issue istoo vague and imprecise to enforce.

We review the trial court’s decision de novo upon the record, with a presumption of
correctness afforded to thetrial court’ s findings of fact unless the preponderance of the evidenceis
otherwise. Porter v. Money Tree Fin. Corp., No. E2001-01142-COA-R3-CV, 2001 Tenn. App.
LEXIS 873, at *5 (Tenn. Ct. App. Nov. 28, 2001); Tenn. R. App. P. 13(d). The trial court’s
conclusions of law are reviewed de novo, with no presumption of correctness. Porter, 2001 Tenn.
App. LEXIS873, at *6. Thesoleissueinthiscaseiswhether thetrial court properly interpreted the
dispute resolution provision referenced in the parties’ Agreement. The interpretation of a contract
presents a question of law, reviewed de novo, affording no presumption of correctness to thetria
court’ sinterpretation. See Merrimack Mut. Firelns. Co. v. Batts, 59 S.W.3d 142, 147 (Tenn. Ct.
App. 2001); Knaffl v. Douglas Co., No. 03A01-9901-CH-00006, 1999 Tenn. App. LEXIS 699, at
*5 (Tenn. Ct. App. Oct. 15, 1999); see also Carolyn B. Beadey Cotton Co. v. Ralph, 59 SW.3d
110, 113 (Tenn. Ct. App. 2000).

CIGNA first argues that the Federal Arbitration Act (“FAA™), which is applicable to
arbitration agreements involving interstate commerce, governs this contract because, among other
things, some of the plan participants are out-of-state residents. See9 U.S.C. § 2; Tennessee River
Pulp & Paper Co. v. Eichleay Corp., 637 S.\W.2d 853, 858 (Tenn. 1982). Urology Associates, on
the other hand, contends that this contract is governed by the Tennessee Uniform Arbitration Act

7The trial court’ s order denying the motion to dismiss or to stay litigation and compel arbitration is appealable
pursuant to Tennessee Code A nnotated § 29-5-319(a)(1).
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("*TUAA"), because it involves a dispute between a Tennessee physician’s group and a Tennessee
insurance company. Regardless, Urology Associates maintainsthat the outcome would be thesame
under either body of law. The issue on appeal, however, is a matter of contractual interpretation.
Consequently, both federal and sate casesareinstructive, and we need not reach theissue of whether
the FAA or the TUAA governsthis agreement. See, e.g., Clanton v. Morgan Keegan & Co., 1987
Tenn. App. LEXIS 3165, at *2-* 3 (Tenn. Ct. App. Feb. 10, 1987) (determining, asan initial matter,
that the federal substantive law governed the case).

CIGNA argues on appeal that the dispute resol ution provision must bebroadly construed in
favor of arbitration, in accordance with the strong policy favoring arbitration. Indeed, the TUAA
“embodies a legidative palicy favoring enforcement of agreementsto arbitrate.” Buraczynski v.
Eyring, 919 SW.2d 314, 317 (Tenn. 1996); see also MosesH. Cone Memorial Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 24 (1983) (acknowledging the “liberal federal policy favoring
arbitration”). Therefore, courts must give an arbitration agreement as broad a construction as the
words and intentions of the parties will allow. See Merrimack, 59 SW.3d at 149; Wachtd v.
Shoney'sInc., 830 SW.2d 905, 908 (Tenn. Ct. App. 1991). Thispolicy, however, isapplied with
respect to the scope of an arbitration agreement, not to the question of whether there is an
enforceable arbitration agreement. See Adamovic v. METME Corp., 961 F.2d 652, 654 (7th Cir.
1992) (“[T]he scalestip in favor of arbitration . . ., but only after we find, as an initial matter, that
an enforceable arbitration clause exists.”); Bangor Hydro-Electric Co. v. New England Td. & Tel.
Co., 62 F. Supp. 2d 152, 156 n.6 (D. Me. 1999) (“[T]his policy [favoring arbitration] applies only
to the interpretation of the scope of an arbitration agreement, rather than to the question of whether
such an agreement exists in the first place.”). Here, the dispositive issue is whether the parties
agreed to arbitrate their disputes. Thus, the policy in favor of enforcing agreementsto arbitrate is
inapplicable.

To determine whether an agreement to arbitrate exists, the arbitration provision must be
reviewed in the context of the entire agreement asawhole. Inre: Estate of Wyatt (Engmanv. Vista
Family of Mut. Funds), No. 02A01-9706-PB-00132, 1998 Tenn. App. LEXIS595, at * 7-* 8 (Tenn.
Ct. App. Aug. 17, 1998). The*“[c]ontractual terms should be given their ordinary meaning . . . and
should be construed harmonioudy to give effect to all provisions and to avoid creating internd
conflicts.” 1d. at * 8 (quoting Wilson v. Moore, 929 SW.2d 367, 373 (Tenn. Ct. App. 1996) (interna
citations omitted)). Asin other contracts, there is no need to apply rules of construction when the
language clearly reveals the intent of the parties. See Rebound Care Corp. v. Universal
Constructors, Inc., No. M1999-00868-COA-R3-CV, 2000 Tenn. App. LEXIS 384, at *13 (Tenn.
Ct. App. June 13, 2000). A contract isambiguouswhenitisfairly susceptibletotwo meanings. See
Empress Health and Beauty Spa, Inc. v. Turner, 503 S.\W.2d 188, 190-91 (Tenn. 1973). Thefact
that the parties may differ as to their respective interpretations of the contract does not render the
contract ambiguous. See Oman Constr. Co. v. Tennessee Valley Auth., 486 F. Supp. 375 (M.D.
Tenn. 1979). To determine whether a contract is clear or ambiguous, the agreement should be
considered as awhole. Rebound, 2000 Tenn. App. LEXIS 384, at *13. The overriding goal isto
ascertain the intent of the parties. See West v. Laminite Plastics Mfg. Co., 674 SW.2d 310, 313
(Tenn. Ct. App. 1984).



In this case, CIGNA contends that the contract at issue is unambiguous, and, when read as
awhole, it clearly mandates that these parties arbitrate their disputes. CIGNA arguesthat it is not
necessary for an arbitration agreement to use particular words or phrasesin order to be enforceabl e;
it need only show an intent to mandate resolution of disputes by athird party other than a court.
Evenif the provision does not specify who would arbitrate the dispute, where the dispute resolution
would occur, or which rules apply, the provision is not invalidated as too vague so long asthe intent
to arbitrateisclear. CIGNA assertsthat giving the parties a choice between a* dispute resolution
entity” or a“singlearbitrator” to resolve ther disputes does not destroy the mandatory directive of
theprovisionthat “ thematter incontroversy shall be submitted” to one of thesetribunals. (Emphasis
added). Rather, allowingthe partiesto choose a“ dispute resolution entity” over a“singlearbitrator”
simply givesthe partiesthe flexibility to choose either an arbitrator or another entity to conduct the
arbitration, depending on the circumstances at thetime. If the parties cannot agree on an arbitrator
or a dispute resolution entity, the court can make that decision for the parties. Indeed, both the
Federal Arbitration Act and the TUAA permit a court to designate and appoint an arbitrator or
umpire over the parties’ dispute where either the arbitration agreement does not establish amethod
for naming the arbitrator or the parties do not use the specified method. See 9 U.S.C. §5; Tenn.
Code Ann. § 29-5-304.

Urology Associates, however, argues that giving the parties the option to choose a“ dispute
resolution entity” instead of a“singlearbitrator” undermines CIGNA’s claim that arbitration under
the provisionismandatory. Instead, that language indicatesthat the parties could choose something
other than arbitration to settle their disputes, including mediation, litigationin court, or eventhetoss
of acoin. Moreover, the second sentence of the paragraph confirms that arbitration is merely an
option, inasmuch as it outlines how the parties should proceed if the matter is submitted to
arbitration. Urology Associates also contends that the trid court was correct in holding that the
provision at issue is simply too vague, imprecise and impractical to enforce, noting that any
ambiguity should be construed against the drafter of the agreement, namely, CIGNA.

Theterm “arbitration” is not explicitly defined in the TUAA, the FAA, or in the contract at
issue. BLACK’sLAw DicTioNARY definesarbitration as “amethod of dispute resolution involving
one or more neutral third parties who are usu[aly] agreed to by the disputing parties and whose
decisionisbinding. — Also termed (redundantly) binding arbitration.” BLACK’SLAW DICTIONARY
100 (7th ed.1999). This definition contemplates that any “method of dispute resolution” could
constitutearbitration, so long asthe method is conducted by one or morethird parties and isbinding
on the parties to the contract. 1d. Tennessee cases define arbitration much the same, holding that
arbitration is “a consensual proceeding in which the parties select decision-makers of their own
choiceand then voluntarily submit their disagreement to those decision-makersfor resolutioninlieu
of adjudicating the dispute in court.” Merrimack, 59 SW.3d at1l49; see Smith v.
Bridgestone/Firestone, Inc., 2 SW.3d 197, 206 (Tenn. Ct. App. 1999) (stating that arbitration is
“an‘adjudication’ of conflicting interestsby aneutrd third party”); seealso Blount Excavating, I nc.
v. DensoMfg. Tenn., Inc., No. 03A01-9903-CV-00112, 1999 Tenn. App. LEX1S 779, at* 10 (Tenn.
Ct. App. Nov. 30, 1999) (adhering to the definition in Smith and adopting the position that
arbitration is simply an agreement to allow athird party to resolve disputes).
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Federal courts have similarly defined the term, stating that “arbitration is the reference of a
particular dispute to an impartia third person chosen by the parties to the dispute who agree in
advanceto bebound by theaward.” General MotorsCorp. v. Pamela EquitiesCorp., 146 F.3d 242,
246 (5th Cir. 1998); see also Harrison v. Nissan Motor Corp., 111 F.3d 343, 350 (3d Cir. 1997)
(“[T]he essence of arbitration, wethink, isthat, when the parties agree to submit their disputestoit,
they have agreed to arbitrate these disputes through to completion, i.e. to an award made by athird-
party arbitrator.”); Parisi v. Netlearning, Inc., 139 F. Supp. 2d 745, 749 (E.D. Va. 2001) (stating
that “ courts have liberally construed that term [arbitration] to encompass various diverse dispute-
settlement mechanisms’). Federal courtshave enforced agreementsunder the FA A when something
other than “arbitration” is required, so long as the parties have agreed to submit their disputesto an
independent third party for final resolution. See Powderly v. Metrabyte Corp., 866 F. Supp. 39, 42
(D. Mass. 1994) (stating that an agreement to submit disputes to a public accountant is an
enforceable arbitration agreement, reasoning that “[t|he use of the term arbitrate is not a vita
ingredient to an agreement to do so”); see also CB Richard Ellis, Inc. v. American Envtl. Wage
Mgmt., No. 98-CV-4183 (JG), 1998 U.S. Dist. LEXIS 20064, at *3-*4 (E.D.N.Y. Dec. 4, 1998)
(enforcing a mediation agreement under the FAA, because it is a process that will “settle’ the
controversy); Cecala v. Moore, 982 F. Supp. 609, 613-614 (N.D. IlI. 1997) (enforcing amediation
clause under the state arbitration act).

In this case, the dispute resolution provision requires aggrieved physicians to submit their
disputes to a third party for resolution, whether it be a “dispute resolution entity” or a “single
arbitrator,” and it compels the parties to be bound by the determination of that third party. While
the physician may choose a “dispute resolution entity” as opposed to a “single arbitrator,” an
arbitration agreement need not contain “magic words’ or “follow aparticular form or phraseology.”
AMF Inc. v. Brunswick Corp., 621 F. Supp. 456, 460 (E.D.N.Y. 1985); Sumaza v. Cooperative
Ass'n, 297 F. Supp. 345, 347 (D.P.R. 1969). It need only require that parties submit their disputes
to a third party for a decision that is binding on the parties. Therefore, the dispute resolution
provision at issue contains al of the elements necessary to constitute an enforceable agreement to
arbitrate.

Urology Associates argues that the term “dispute resolution” can, in the most literal sense,
mean anything from a court to atoss of the coin. From areading of the entire provision, however,
itisreadily gpparent that the parties did not intend for a court to be a* dispute resolution entity” to
resolvedisputes. Indeed, thetrial court noted the portion of the dispute resolution provision stating
that a “[jJudgment upon the award rendered by the resolution entity may be entered in any court
having jurisdiction,” and also stating that “[b]oth parties expressly covenant and agree to be bound
by the decision of the dispute resolution entity or arbitrator as final determination of the matter in
the dispute.” We agree withthetrial court’s observation that “[f]ina determination impliesthat a
court proceeding is not an option.” The dispute resolution provison in this case, while hardly a
model of clarity, overall evidences a clear intent to require the parties to submit their disputesto a
third party for abinding decision. Thisis sufficient to conclude that arbitration is mandatory, and
that the trial court erred in denying CIGNA’ s motion to compel arbitration.



CIGNA assertsthat, if wefind that the dispute resol ution provision constitutesanenforceable
agreement to arbitrate, we should al S0 address whether the Program Requirements are incorporaed
into the main agreement, and whether the parties, therefore, are bound by the arbitration provisions
therein. CIGNA further asks this court to address whether, under the common-law doctrine of
merger, theamended Program Requirementssuperceded the old requirements, rendering theoriginal
Program Requirements unenforceable. The trial court below did not address these issues, and we
need not address them on appeal. Rather, we remand the causeto thetrial court to determine these
issuesin thefirst instance and for any other proceedings necessary in light of our holding. All other
issues raised by the parties are pretermitted.

Accordingly, the decision of thetrial court is reversed and remanded to the trial court to
proceed in a manner not inconsistent with this Opinion. Costs on appeal are taxed to the appellee,
Urology Associates, P.C., for which execution may issue, if necessary.

HOLLY KIRBY LILLARD, JUDGE
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