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of dismissal and granted the defendants motion to amend to assert the counterclaim. In this
interlocutory appeal, we affirm, holding under Rule 41.01(1) of the Tennessee Rules of Civil
Procedurethat the proposed counterclaim attached to the motiontoamend isconsidered a“ pleaded”
counterclaim, thereby permitting the defendants to elect to proceed on the counterclaim despite the
plaintiffs notice of voluntary dismissal.
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OPINION

Plaintiff/appel lants CharlesW. Salsman and CharlesM. Duke (collectively “plaintiffs’) are
Texas residents. Defendant/appellee Texcor Industries, Inc (“Texcor”) is a Texas corporation.
Defendant/appellees|rby Simpkins, Wesley Grace, James M assey and Brownlee Currey (collectively
“defendants”) are Tennessee residents who entered into a business venture with the plaintiffsin the
early 1990s in which the defendants purchased 50% of the stock of Texcor. The venture proved
unsuccessful. As aresult, the parties filed two separate lawsuits in Texas. In October 1996, the
parties entered into a*“ Settlement Agreement and Mutual Release” resolving both Texas lawsuits.
In this Settlement Agreement, the defendants agreed to pay theplaintiffs $383,000 on or before June
30, 1999. In addition, the partiesentered an “ Agreed Final Judgment” to be held in escrow until the
Settlement Agreement wasfully executed. However, thedefendantsfailed to pay in accordancewith
the Settlement Agreement. On July 2, 1999, the plaintiffsfiled a petition in Texas seeking to have
the Agreed Final Judgment entered against the defendants. The Texas court signed and entered the
Agreed Final Judgment, giving the plaintiffsajudgment in excess of $383,000, plusattorney’ sfees
and post-judgment interest. Thereafter, the Texas plaintiffs filed a petition in Shelby County,
Tennessee to enforce the Texas judgment. The Tennessee defendants filed responses to the
Tennesseepetition, asserting that the Texasjudgment viol ated the Tennessee confession of judgment
statute, Tennessee Code Annotated § 25-2-101%, and was therefore void and unenforceable. The
defendants' responses to the petition also raised defenses to enforcement based on fraud and
misrepresentation. The defendants’ responses asserted no counterclaims against the plaintiffs. The
trial judge heard oral argument on the petition and took the matter under advisement.

Subsequently, while the Tennessee petition was under advisement, the plaintiffsfiled anew
lawsuit in Texas, in order to obtain ajudgment free from any alleged violations of the Tennessee
confession of judgment statute. The plaintiffs Tennessee counsel was instructed to nonsuit the
previously filed Tennessee petition to enroll the first Texas judgment. However, on February 4,
2000, before the Tennessee petition was nonsuited, the defendants filed a motion seeking leaveto
amend their answer to assert acounterclaim. This motion included the proposed counterclaim. On
the same day, the defendants faxed a copy of the motion to amend and the proposed counterclam
totheplaintiffs counsel. Threedayslater, the plaintiffsfiled with the Tennesseetrial court anotice
of voluntary dismissal. Itincluded aproposed order of dismissal which stated that “no. . .counter-
claim [has] been pled in this matter.” Thetrial judge signed the order of dismissal.

On February 9, 2000, the Tennessee defendants received copies of the notice of voluntary
dismissal aswell asthe order of dismissal. On February 10, 2000, the defendants filed amotion to

1 Tennessee Code Annotated § 25-2-101(a) provides:
Any power of attorney or authority to confess judgment which is given before an action is

instituted and before the service of process in such action, isdeclared void; and any judgment
based on such power of attorney or authority islikewise declared void.
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modify the trial court’ sorder to reflect that only the plaintiffs’ original claims were dismissed and
that the defendants would be allowed to proceed with their counterclaim. The motion was argued
and the trial court took the matter under advisement.

OnJanuary 19, 2001, thetrial court vacateditsoriginal order dismissing theentire Tennessee
lawsuit.2 On March 16, 2001, the Tennesseetrial court entered an order granting the defendants’
leave to amend to assert a counterclaim. In response, the plaintiffs sought permission to take an
interlocutory appeal, and a stay of prosecution of the defendants counterclaim. Permission for
interlocutory appeal was granted by thetrial court, and the stay was granted aswell. Subsequently,
permission for interlocutory appeal pursuant to Rule 9 of the Tennessee Rules of Appellae
Procedure was granted by this Court as well.

On appeal, the plaintiffs argue that the trial court erred in vacating its original order of
dismissal and in granting the defendants’ motion to amend to assert acounterclaim. The plaintiffs
first argue that the defendants had not pleaded a counterclaim prior to being served notice of the
plaintiffs voluntary dismissal. Therefore, they assert, the counterclaimdid not survivethevoluntary
dismissal. Thisis governed by Rule 41.01(1) of the Tennessee Rules of Civil Procedure, which
provides

[T]he plaintiff shall have the right to take a voluntary nonsuit to dismiss an action
without prejudice by filing awritten notice of dismissal at any time before the trial
of acause and serving a copy of the notice upon all parties. . .If a counterclaim has
been pleaded by a defendant prior to the service upon the defendant of plaintiff’s
motion to dismiss, the defendant may elect to proceed on such counterclaim in the
capacity of aplaintiff.

(emphags added). The plaintiffs argue that the counterclaim had not been “pleaded” under Rule
41.01(2). Itisundisputed tha the defendants’ motion to amend to add the counterclaim was filed
prior to the filing of the plaintiffs’ notice of voluntary dismissal.

Our review of thiscaseinvolvestheinterpretation of the Tennessee Rulesof Civil Procedure.
“[T]he Rules of Civil Procedure are to be construed in the same way and manner as statutes are
construed.” First Tenn. Bank, N.A. v. Dougherty, 963 S.W.2d 507, 508 (Tenn. Ct. App. 1997).
Therefore, this Court’ s review is de novo without a presumption of correctnessfor thetrial court’s
legal findings. See Freeman v. Marco Transp. Co., 27 SW.3d 909, 911 (Tenn. 2000).

Thiscasepresentsanissueof first impress on, namey, under Rule41.01(1) of the Tennessee
Rules of Civil Procedure, whether a counterclaim is deemed “ pleaded” within the meaning of the
Ruleif amotion for leave to amend to add the counterclaim has been filed but not yet granted. Most

2AIthough the defendants’ motion sought only to vacate the portion of the order of dismissal which would
operate to dismiss the counterclaim, the trial court’s order appearsto vacate the order of dismissal in its entirety.
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courts in other jurisdictions considering this issue under the state rules of civil procedure have
concluded that “where the defendant’ s motion to add a counterclaim is pending when the plaintiff
movesto voluntarily dismisstheaction, the pendency of the motion for acounterclaim should defeat
dismissal.” 24 Am. Jur. 2d Dismissal 8 86 (1998) (citing Our Gang, I nc. v. Commvest Sec., Inc.,
608 So. 2d 542 (Fla. Dist. Ct. App. 1992). See also Worthen v. Jones, 240 S.E.2d 842, 844 (Ga.
1977) (finding that “a motion to intervene as a defendant accompanied by a counterclaim is
sufficient to satisfy the [pleaded] counterclaim requirement. . . and preclude the plaintiff from
voluntarily dismissing his suit pending decision on the motion to intervene”). But see Chinook
Research Labs., Inc. v. U.S,, 22 Cl. Ct. 853, 855 n. 1 (Cl. Ct. 1991) (stating, in dicta, that amotion
for leave tofile a counterclaim was not a pleaded counterclaim for purposes of F.R.C.P. 41(a)(2)).

In addition, adecision by the Tennessee Supreme Court regarding Rule 3 of the Tennessee
Rules of Civil Procedure isinstructive. In Frazier v. East Tennessee Baptist Hospital, Inc., 55
S.W.3d 925 (Tenn. 2001), the Court considered the following issue:

The issue before this Court is whether the filing of a proposed amended complaint
and motion to amend withthe clerk of thetrial court commenced an actionwithinthe
meaning of Rule 3 of the Tennessee Rules of Civil Procedure and Section 18-1-105
of the Tennessee Code Annotated.

Id. at 927. InFrazer, the plaintiff had taken anonsuit against one defendant, a hospital, while the
plaintiffs' claimsagainst asecond defendant remained pending. |d. at 926. Theplaintiff |ater sought
and obtained leave of court to amend her complaint to rejoin the hospital asadefendant. 1d. at 926-
927. However, the defendant hospital filed amotion to dismiss, arguing that the time for re-filing
under the one-year savings statute, Tennessee Code Annotated § 28-1-105,® had expired two days
prior to entry of the trial court’s order granting the plaintiffs motion to bring the hospital back in
as adefendant. 1d. at 927. The motion to dismiss was granted by the trial court. On appeal, the
Tennessee Supreme Court was required to determine whether “the commencement of anew action
wasuntimely. . .because, athough the motion to amend and proposed amended complaint werefiled
prior to the running of the saving statute’ sone-year limitation period, the order granting the motion
to amend was filed after the saving period had expired.” 1d. at 929. Although leave of court was
required in order for the plaintiff to amend her complaint, the Frazier Court rejected the defendant

3 Tennessee Code Annotated § 28-1-105(a) provides in part:

If the action is commenced within the time limited by arule or statute of limitation, but the
judgment or decree is rendered against the plaintiff upon any ground not concluding the
plaintiff’sright of action, or where the judgment or decree isrendered in favor of the plaintiff,
andisarrested, or reversed on appeal, the plaintiff, or the plaintiff’ srepresentativesand privies,
as the case may be, may, from time to time, commence a new action within one (1) year after
the reversal or arrest.
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hospital’s argument that the action against the hospital was not commenced until entry of the trial
court’s order granting the plaintiff’s motion for leave to amend. Id. at 930. The Court held:

[W]hen the motion to amend the complaint and a proposed amended complaint are
filed prior to the running of the statute of limitations, the motion to amend sandsin
place of theactual amended complaint whilethe motionisunder review by the court.
Thefact that an order granting the motion to amend is entered after expiration of the
statute of limitations does not make the amended complaint untimely.

Id. (emphasis added).

In this case, the plaintiffs correctly note that the defendants’ motion to amend its response
to include a counterclaim required leave of thetrial court under Rule 13.06 of the Tennessee Rules
of Civil Procedure. Thiswastrueof themotion to amendin Frazier aswell. In Frazier, the Court
held that a motion to amend the complaint “standsin place of the actual amended complaint while
the motion is under review by the court.” Frazier, 55 SW.3d at 930. Thisreasoning must also be
applied to interpret Rule 41.01(1) of the Tennessee Rules of Civil Procedure. Thus, we hold that
amotion to assert acounterclaim whichis pending at thetimethe plaintiff filesanotice of voluntary
dismissal is considered a pleaded counterclaim under Rule 41.01(1) where, as here, the motion for
leave to amend is later granted.

The plaintiffs argue that the trial court did not have jurisdiction to grant the defendants
permission to amend their answer to assert a counterclam oncethetrial court’ s order of dismissd.
becamefinal. However, the defendants filed a*“Moation to Vacate Order of Dismissal” three days
after thetrial court’ sorder of dismissal wasentered. Thismotionwas, in effect, amotion to modify
or set aside thejudgment before thejudgment becamefinal. SeeTenn. R. Civ. P. 59.04. Under Rule
59.04, itiswell settled that “any order or judgment of the Circuit Court is subject to the control of
thetrial judge and may be modified or set aside by him at any time before becoming final.” Newport
Hous. Auth., Inc.v. Hartsell, 533 S.W.2d 317, 320 (Tenn. Ct. App. 1975). Therefore, thetrial court
had jurisdiction to modify its previously issued order of dismissal to permit the defendants to assert
their counterclaim.

The plaintiffs also argue that the entire lawsuit, including the proposed counterclaim, was
terminated automatically upon their filing of anotice of voluntary dismissal and, therefore, thetrial
court lacked jurisdiction to grant the defendants’ motion to amend to assert the counterclaim. While
it istrue that “[t]he court has no jurisdiction over a counterclaim filed after the suit is voluntarily
dismissed,” see24 Am. Jur. 2d Dismissal § 86 (1998), in thiscase, the motion to amend to assert the
counterclaimwasfiled beforethenotice of thevoluntary dismissal. Asnoted above, thedefendants
motion to amend to assert acounterclaim isconsidered apleaded counterclaim for purposesof Rule
41.01(1), where the motion to amend is later granted. Therefore, notwithstanding the plaintiffs
notice of voluntary dismissal, the trial court retained jurisdiction over the defendants’ motion to
amend. Therefore, the trial court did not err in vacating its order of dismissal and in granting the
defendants’ motion for leave to amend to assert their counterclaim.
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The decision of the trial court is affirmed. Costs of this appeal are taxed against the
appellants, Charles W. Salsman and Charles M. Duke, and their surety, for which execution may
issue if necessary.

HOLLY KIRBY LILLARD, JUDGE



