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was inequitable because the home was worth much more than the business. We affirm the trial
court.
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OPINION
I. ATROUBLED MARRIAGE

Todd Engstrom and SonyaBilesEngstrommarriedin 1992. Themarriagewastroubled from
the beginning, for reasons which we need not discuss in this opinion. The couple produced one
child, Ddton Engstrom, who was eight years old at the time this case went to trial.

The wife worked as an office worker during the marriage, and was eventually promoted to
office manager. The husband testified that he was a graduate of the police academy. He worked
eight or nine years asa security officer at the Nashville Metro Airport, followed by a shorter period
of employment at Holston Gasses. |n February or March of 1999, Mr. Engstrom left Hol ston Gasses
to start hisown business as awholesaler and retaller of leather products for motorcycle enthusiasts.
He called the business “Real Leather.”



The first $10,000 to start the business came from Mr. Engstrom’s retirement funds. The
parties refinanced the marital home, and Ms. Engstrom testified that the resulting funds were dso
invested in the business. The husband testified that the money from the refinancing was not used
for that purpose. In any case, the business was set up as a partnership, with Mr. and Ms. Engstrom
asthe partners, but thereisno doubt that Real Leather wasMr. Engstrom’ sinspiration, that he came
up with theidea, pushed for its realization, and furnished the direction for the young business.

Mr. Engstrom bought a truck to transport merchandise, as well as office furniture and
equipment, had stationery printed with the Real Leather logo, and established reationships with
distributors. He began attending motorcyclerallies and trade shows, where he sold hel mets, leather
jacketsand chaps, and novelty items. Ms. Engstrom attended about half a dozen showsto help her
husband, and also did some bookkeeping for the company. Despite all their efforts, Real Leather
was not afinancial success.

Fortunately for Mr. Engstrom, his wife was employed, and so while he was trying to build
up his business, she was paying all the household expenses, including the mortgage, utilities and
food. Sinceshefound it difficult to make ends meet, she asked her husband to ook for apart-time
job that he could do between shows and rallies. He refused.

II. DIVORCE PROCEEDINGS

Ms. Engstrom filed a Complaint for Absolute Divorce on February 22, 2001, citing as
grounds inappropriate marital conduct and irreconcilable differences. She asked for custody of
Dalton, child support, and division of the marital property. She also asked for arestraining order to
prevent Mr. Engstrom from disspating or compromising the interest of either party in joint or
individual property. Thecourt granted therestrainingorder onthe sameday the complaint wasfiled.

OnMarch 23, Mr. Engstrom filed an Answer and Counter-Complaint. Hedenied that hewas
guilty of inappropriatemarital conduct, but claimedthat hiswifewasguilty of such conduct. Healso
asked for an absolute divorce and for joint custody of Dalton, and requested that the marital debt be
equally divided between the parties. He later filed a detailed proposal for division of marital

property.

Theproposal listed the marital home as having afair market value of $120,000, encumbered
by an $80,000 mortgage. Real Leather waslisted ashaving about $2,500 in assets and about $36,100
in debts. Thisincluded a $14,600 debt, listed as being owed on a 1995 truck. However, the truck
itself was not listed as one of the assets of Real Leather. Mr. Engstom proposed that the court order
an equal division of the equity in the marital home, and an equd division of the debts of Real
Leather. Wenotethat the proposal listed asaseparate item a1982 Harley Davidson motorcyclewith
avalue of $9,200, but stated that it had been sold. Ms. Engstrom al so submitted a proposed ruling,
which estimated the value of the Real Leather business to be about $94,600.



Thetria court conducted a hearing on the divorce complaint on May 9, 2001. The parties
werethe only witnessesto testify. Their testimony waswidely divergent on anumber of issues. For
example, according to thewife, Mr. Engstrom rarely hel ped out at home, and spent most of histime
watching television and playing video games when he was not attending motorcycle rallies. Mr.
Engstrom testified to the contrary that he made many improvements to the marital home, including
painting, installing vinyl siding, and building a front porch.

Themaost important differences between the testimony of the partiesfor the purposesof their
arguments on appeal, however, have to do with the valuation of the husband’ s business. The wife
testified that the inventory of Real L eather was worth about $100,000. She based her opinion upon
thetheory that avendor could obtain merchandise with a 10% down payment, and upon theexistence
of receipts from suppliersindicating $10,000 in payments. She aso offered the court photos of an
extensive stock of the company’s merchandise hanging on racks. The husband testified that his
inventory was worth only $700. He claimed that he had to pay in full for any merchandise he
received, that he had never had more than $23,000 worth of merchandisein stock at any one time,
that the photos showed some of that merchandise, but that almost all of it wasdestroyed by atornado
during amotorcycle raly in Sturgis, South Dakota.

A sworn financial statement prepared by Mr. Engstrom for Real L eather wasintroduced into
the record. The statement, dated January 9, 2001, stated that he had made $80,000 of gross profit
on sales between March and October of 2000, but that he had sustained a $30,000 loss due to a
tornado. Mr. Engstrom admitted on the stand that he had falsified the statement for the purpose of
obtaining credit.

Another point of contention between the parties was the all ocation of credit card debt. The
proof showed that Mr. Engstrom made extensive use of credit cards to finance Real Leather,
including cards on which both parties names appeared. After the divorce complaint wasfiled, he
continued to usethecredit cardsfor both personal and business purposes. Thecredit card statements
intherecord include several purchasesfrom an auto customizing shop, and thetrial court found that
the husband had spent over $4,000 restoring his 1988 Chevrolet truck, in violation of therestraining
order.

At theconclusion of theproof, thetrial court orally announced itsdecision. TheFinal Decree
of Divorce was filed on June 1, 2001. The decree granted the wife an absolute divorce on the
groundsof inappropriate marital conduct. The court’ sstatementsasto thecredibility of both parties
are a'so included in the decree:

“After listening to both parties’ testimony today, the Court finds that Wife appears
to be more honest and credible. Husband has not appeared to behonest and credible.
Husband has been playing games during the divorce proceedings. The Court finds
that husband violated the Temporary Restraining Order and charged Six Thousand
to Eight Thousand ($6,000-$8,000) since being served with the restraining order.



The Court finds that Husband went on aspending spree and appears to have violated
the restraining order forty-one (41) times.”

The decree awarded custody of Ddton to the wife, with the husband ordered to pay child
support. The court also divided the persond property of the parties, including the household goods.
The wife was awarded her 1993 Lumina (which had about 150,000 miles on the odometer). The
husband was awarded the Harl ey-Davidson motorcydewhich wasapparently still in hispossession,
despite his earlier declaration that it had been sold. He was dso awarded the restored 1988
Chevrolet truck and topper, and the heavy-duty 1995 GMC truck that he used in his business.

The marital home was awarded to the wife, and she was ordered to assume the mortgage
indebtedness on the property. The Real Leather business was awarded to the husband. The court
did not make a specific finding as to the value of the enterprise, but allocated almost all the credit
card debt to the husband, on afinding that it had been incurred for hisbenefit or that of hisbusiness.
Both parties were ordered to pay their own attorney fees. This appeal followed.

[Il. PROPERTY DIVISION

The only questions raised on appeal involved property division and attorney fees. Mr.
Engstrom arguesthat heisentitled to half of the marital property, including the equity inthe marital
home, and that the court’ s decision contained an erroneous valuation of his business. We believe
he is wrong on both counts.

Tenn. Code Ann. 8§ 36-4-121 governs the distribution of marital property in divorce cases.
The statute directsthe court to devise an equitable division of marital property, in accordance with
the factors it sets out. Those factors include “the contribution of each party to the acquisition,
preservation, appreciation or dissipation of the marital or separate property, including the
contribution of a party to the marriage as homemaker, wage earner or parent . . ..” See Tenn. Code
Ann. 8§ 36-41-121(c)(5).

The proof showed that both parties contributed to the acquisition, preservation and
appreciation of boththe marital home and the Real L eather business, but that the wife s contribution
to the marital home was far greater than her husband’s, as she performed al three roles mentioned
in Tenn. Code Ann. 8§ 36-41-121(c)(5). Wea so notethat section (d) of the same statutereads, “ The
court may award the family home and household effects, or the right to live therein and use the
household effects for a reasonable period, to either party, but shall give special consideration to a
spouse having physical custody of achild or children of the marriage.” It thus appears equitable to
usthat Ms. Engstrom should receive the marital home.

Further, although it may have been formed as a partnership, there is no doubt that Real
Leather was Mr. Engstrom’s dream, not his wife's, and that his contribution to the business was
greater thanhers. Itisalso clear that Ms. Engstrom was supportiveof her husband’ saspirations, and
that the difficulties he encountered were not due to any fault on her part. While we do not know
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whether the financial condition of the business can be attributed to poor management on the part of
Mr. Engstrom or just plain bad luck, it appearsto usthat the trial court made an equitable decision
by awarding the entire business to him, together with the debt associated with it.

Theappellant contendsthat thetrial court’ sdivison of marital property wasinequitable, and
fundamentally flawed. He arguesthat the equity in the marital home has avalue of about $40,000,
and that his business has anegative net worth. Sincethetrial court found only the wife’ stestimony
to be credible, he insists that the trial court’s judgment amounted to an implicit adoption of the
wife's estimate that the value of the business was almost $95,000, and that the evidence
preponderated against such a conclusion.

We believe, however, that neither the trial court’s satements about the parties credibility,
nor itsdivision of the marital assets, meansthat it has adopted the wife' svaluation of Real Leather.
We note that the court did not make a finding of fact about the vaue of the inventory, but that it
found there to be value in some assets of the company that were not included in Mr. Engstrom’s
estimates. Theseinclude a $3,000 deposit (possibly refundable) for a booth at an upcoming trade
show, the equity in the 1995 GMC truck, and busness losses that can be taken as deductions for
income tax purposes.

We have reviewed the record thoroughly, and it appears to us that the value of the business
lies somewhere in the vast gulf between the estimates of the parties. However, because of the state
of its financial records, Mr. Engstrom’s commingling of personal and business debt, and the
unreliability of histestimony, we are unableto estimateitstrue value with any confidence. Further,
Mr. Engstrom’ sequivocal conduct sincethefiling of thedivorce complaint makesit unclear whether
we should belooking at theliquidation value of the company, or at itsval ue as an ongoing business.

In any case, numerous opinions construing Tenn. Code Ann. § 36-4-121 have stated that an
equitable division is not necessarily an equal one. See Manisv. Manis, 49 SW.3d 295 (Tenn. Ct.
App. 2001); Hardin v. Hardin, 979 SW.2d 314 (Tenn. Ct. App. 1998); Ellisv. Ellis, 748 SW.2d
424 (Tenn. 1988). Further, trial judges have wide latitude in fashioning an equitable division of
marital property, and appellate courts accord great weight to atrial judge's decisionsin such matters.
Kinardv. Kinard, 986 S.W.2d 220 (Tenn. Ct. App. 1998); Brown v. Brown, 913 SW.2d 163 (Tenn.
Ct. App. 1994). It appearsto usthat thetrial court’sdivision of property in this case was equitable
and fair, even if it was not equal.

V. ATTORNEY FEES

The wife argues on appeal that the trial court erred by not ordering the husband to pay her
attorney fees. Thetrial court isendowed with wide discretion to determine whether or not to award
attorney fees, and will not be reversed on appeal if that discretionisnot abused. Aaronv. Aaron, 909
S.W.2d 408 (Tenn. 1995); Hardin v. Hardin, 689 SW.2d 152 (Tenn. Ct. App. 1983); Crouch v.
Crouch, 385 S.W.2d 288 (Tenn. Ct. App. 1964). We do not believe that the trial court abused its
discretion by requiring the parties to pay their own atorneys.
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Thewife also argues that this court should award her attorney fees on appeal. She citesthe
trial court’s finding that Mr. Engstrom was “playing games during the divorce proceedings,” and
insists that this appeal is frivolous, because it is just a continuation of such games. We disagree.
Mr. Engstrom was entitled to challenge the ruling of thetrial court. The fact that he did not prevail
does not, in and of itself, render his appeal frivolous.

V.

Thejudgment of thetrial courtisaffirmed. Remand thiscausetothe Circuit Court of Wilson
County for further proceedings consistent with thisappeal. Tax the costs on appeal to the appd lant,

Todd Glen Engstrom.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



