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Thisisapersonal injury case. The plaintiff sued the defendants for back injuries he sustained in a
car accident. The jury returned a verdict in favor of the plaintiff on several e ements of damage,
including damagesfor permanent injury and for future pain and futurelossto enjoyment of life. The
defendantsmoved for judgment notwithstanding the verdict on these elements of damageonly. The
trial judge denied the motion. The defendants now appeal. We affirm, finding that material
evidence exists to support the jury’s conclusion that the accident partially caused the plaintiff’s
injuries.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court is Affirmed

HoLLy K.LiLLARD, J., delivered the opinion of the court, inwhich W. FRANK CRAWFORD, P.J.,W.S,,
and ALAN E. HIGHERS, J., joined.

Steven C. Girsky, Batson, Nolan, Brice, Harvey & Williamson of Clarksville, Tennessee, attorney
for the appellants, Joyce H. Allen and Belly R. Allen.

Herbert E. Patrick of Clarksville, Tennessee, for the appellee, Lynward Levy Jackson.
OPINION

Thisis apersonal injury case. On November 19, 1997, plaintiff Lynward Levy Jackson
(“Jackson™), asoldier inthe United StatesArmy, wasinvolvedin acar accident with JoyceH. Allen.
On November 18, 1998, Jackson filed suit in the lower court against Joyce Allen and her husband
(owner of the car), Billy R. Allen (collectively “Allens’), seeking damages rdating to aback injury
that he alegedly sustained in the accident. On April 3, 2000, the case went to trial before ajury.
Attrial, theonly medical proof introduced by Jackson was the deposition of Keith D. Starkweather,
M.D. (“Dr. Starkweather™), an orthopedic physician who treated Jackson after the accident.



Dr. Starkweather initially examined Jackson on September 3, 1998, and twicethereafter. Dr.
Starkweather testified that, at hisfirst visit, Jackson told him that prior to the accident he had been
diagnosed with spondylolisthesisin hislower back. Spondylolisthesisisadlippage of the vertebral
bones. Dr. Starkweather testified that Jackson told him that theimpact of the accident had worsened
his condition. Jackson told Dr. Starkweather that, after the accident, he experienced a significant
degree of painthat radiated down hislegs. Dr. Starkweather prescribed Jackson anti-inflammatory
medications and instructed him to modify his military activity. Dr. Starkweather found that the
increasein pain Jackson experienced was 50% attributabl e to the car accident and 50% attributable
to his preexisting condition, and that Jackson sustained a 7% permanent impairment according to
the Guide to the Evaluation of Permanent Impairment. Dr. Starkweather opined that, “within a
reasonable degree of medical certainty,” Jackson’s condition will not improve and that it could
worsen over time. Dr. Starkweather noted that Jackson’ sphysical training test score dropped from
296 out of 300 before the accident to 243 out of 300 after the accident, and reasoned that the scores
indicated a“significant decreasein functional ability.” He stated that Jackson’s pain and decrease
in ability was “congstent with” an injury caused by a car accident.

The Allens did not object to the introduction of Dr. Starkweather’ s deposition either before
or during thetrial. At the close of the proof, however, the Allens objected to the trial court giving
the jury an instruction on “future injury or damages’ and “ damages for permanent injury” based
upon the lack of proof regarding those elements of damage. The Allens maintained that the
evidence, specifically the deposition of Dr. Starkweather, was insufficient to establish Jackson’s
claimwith respect to futureand permanent damages. Thetrial courtoverruledtheAllens’ objection,
finding that “the doctor’ s testimony on the whole does rai se a question with regard to those issues.”

The trial court submitted to the jury a special verdict form that itemized each element of
alleged damages, including future and permanent damages. Thejury returned averdict in Jackson’s
favor and awarded the following: (a) pain and suffering (past) — $3,000; (b) pain and suffering
(future) —$8,000; (c) permanent impairment —$8,000; (d) lossof ahility to enjoy life (past) —$8,000;
(e) loss of ahility to enjoy life (future) —$12,000; (f) property damage — $6,400; and (g) loss of use
of vehicle—$600. Thus, the jury awarded Jackson atotal of $46,000 in damages.

On April 27,2000, the Allensfiled amotion for new trial or for remittitur arguing, inter alia,
that the trial court should not have submitted to the jury any issue regarding future or permanent
damages because Dr. Starkweather’s testimony failed to establish such damages or the causal
connection between such damages and the accident within areasonabl e degree of medical certainty.
On May 2, 2000, the trial court entered ajudgment on the jury verdict. On May 31, 2000, thetrial
court denied the Allens’ motion for anew tria or for remittitur, finding that “there is evidence to
support the verdict of the jury.” From this order, the Allens now appeal .!

1In their notice of appeal, the Allens stated that they were also appealing a June 5, 2000 order granting
discretionary costs to Jackson. The appellate briefs, however, do not address the propriety of that order, and the issue
(continued...)
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The Allens' argument on appeal isthe same asit was beforethetrial court, namely that Dr.
Starkweather’ s deposition testimony was insufficient to support aclaim for permanent disability or
future injuries resulting from the accident. The Allens ask this Court to reverse the trial court’s
decision denying their motion and to order a remittitur for $28,000 relating to those elements of
damage.

Thetria court below, inrefusng to grant aremittitur, approved the jury sverdict initsrole
as “thirteenth juror.” We must affirm that approval if there isany material evidence to support the
verdict. See Coffey v. Fayette Tubular Prods., 929 SW.2d 326, 331 n.2 (Tenn. 1996); Ellis v.
WhiteFreightliner Corp., 603 S.\W.2d 125, 129 (Tenn. 1980). “ Thisdeferential standard of review
is consonant with the principle, long recognized in Tennessee law, that the jury bears primary
responsibility for awarding damagesin apersonal injury case, followed closely by the trial court in
itsrose as thirteenth juror.” Coffey, 929 SW.2d at 331 n.2.

Generally, the causation of a medical condition must be established by testimony from a
medical expert. Choo Choo Partners, 2001 Tenn. App. LEXIS 821, at *6. When amedical expert
testifies about a physical condition, “his opinion must be reasonably certain both as to the cause of
the physical condition and itsfuture effects.” Porter v. Green, 745 S.W.2d 874, 877 (Tenn. Ct. App.
1987). “It isnot necessary that the evidence show conclusively or without a shadow of doubt that
theinjuries are permanent. But while absolute certainty should not be required, a mere conjecture,
or even aprobability, does not warrant the giving of damagesfor future disability which may never
exist.” ReservelLifelns. Co.v. Whittemore, 442 SW.2d 266, 274 (Tenn. Ct. App. 1969) (quoting
Maryland Cas. Co. v. Young, 362 SW.2d 241, 243 (Tenn. 1962)); see also Vandergriff v.
BituminousCas. Corp., 692 S.W.2d 20, 22 (Tenn. 1985) (finding that thepermanency of adisability
must be shown by a preponderance of the evidence, and that the expert’ stestimony must be viewed
initsentirety) (citing Int’l| Yarn Corp. v. Casson, 541 SW.2d 150, 152 (Tenn. 1976)). In addition
to determining that a permanent injury exists, a medical expert must determine that a causal
connection exists between the accident and the injury to “areasonabl e degree of medical certainty.”
See State v. Young, No. 01C01-9605-CC-00208, 1998 Tenn. Crim. App. LEXIS 566, at *61-62
(Tenn. Crim. App. May 22, 1998). Those “magic words,” however, need not be used for the expert
opinionto sufficeasproof of causation. Rather, thetestimony must show, asawhole, that itismore
probable than not that the accident caused the injury. 1d.; see also Lindsey v. Miami Dev. Corp.,
689 S.W.2d 856, 861-62 (Tenn. 1985); Choo Choo Partners, 2001 Tenn. App. LEX1S821, at * 6-* 8.

In this case, Jackson saw Dr. Starkweather gpproximately ten months after the accident.
Jackson told Dr. Starkwesther that, since the accident, he had suffered significant back pain that
radiated down hisleg. At trial, Jackson acknowledged that he had had pain in his lower back for
several yearsprior to the accident, but asserted that the pain “wasn’t as serious asit isnow after the

1(...continued)
was not raised at oral argument. Therefore, we find that the Allens’ challenge to that order has been abandoned on

appeal.
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car accident.” Jackson said that, prior to the accident, he participated in twelve-mile road marches
carrying forty-five pound rucksacks as well as seven pound weapons. After each march, he would
have deep hip pain, but the pain would subside after about a day and a half. Jackson also
acknowledged that, prior to the accident, his back problems caused him to be placed on military
profilefor several months, which meant that hisactivitieswererestricted.? Whileonmilitary profile,
Jackson wasinstructed not to do any heavy lifting or any physical therapy without assistance. Inhis
last physical therapy test before the accident, Jackson received a score of 296 out of 300. After the
accident, Jackson received a score of 243 on the same test. Jackson testified further that, after the
accident, he was unable to participate in recreational activities such as basketball, softball, and
football, and that he now suffers from discomfort when heis sleeping or driving.

Dr. Starkweather’ s deposition was read into evidence just after the conclusion of Jackson’'s
testimony. Dr. Starkweather explained that spondylolisthesis is the type of condition that can be
asymptomatic, with no apparent discomfort, but that it can be aggravated by a sudden trauma, such
asthe impact of the accident in thiscase. Dr. Starkweather referred to Jackson’ s statements made
during his medical examinations and concluded that the claimed injurieswere“ consistent with” the
accident described. Dr. Starkweather further noted that the lower score Jackson received in his
physical therapy test after the accident supported Jackson’s claim that his preexisting injury was
aggravated by the accident. Dr. Starkweather concluded that Jackson had a 7% impairment rating
according to the Guide to the Eval uation of Permanent Impairment, and that, to areasonabledegree
of medical certainty, Jackson’ scondition would not improve but in fact could worsen over time. Dr.
Starkweather attributed 50% of Jackson’s symptoms to the car accident and 50% to his preexisting
condition.

TheAllensdo not directly challengedirectly the 7% disability rating given to Jackson by Dr.
Starkweather. Dr. Starkweather’ s deposition testimony, when viewed in alight most favorable to
Jackson, is material evidence to support the jury’ sfinding that Jackson’s injuries were permanent.
Dr. Starkweather’s concluson that Jackson’s injury will not improve indicates “to a reasonable
degree of medical certainty” that the impairment is permanent.

The Allens assert, however, that Dr. Starkweather’ s testimony does not constitute material
medical evidence to support the conclusion that Jackson’s permanent injuries were caused by the
accident. The Allens claim that, although Dr. Starkweather concluded that the cause of Jackson’s
Injuries was 50% attributabl e to the accident and 50% attributable to the preexisting condition, Dr.
Starkweather admitted that his opinion was based primarily on Jackson’ s subjective complaints of
pain and lack of functional ability. The Allensrely in part on the following testimony:

2.]ackson had been scheduled to be released from military restriction on November 20, 1997, the day after the
accident.
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Q. Soredly you have to admit, candidly, that this [percentage of breakdown] is
really just atota guessasto what the percentage breakdown isfrom before and after
this accident?

A [Dr. Starkweather]. Yeah. I'm relying nearly entirely on Mr. Lynward
Jackson’s own words of how he feels. Most of the records before and after don’t
show asignificant change in the anatomic structure of the boneitself. From what |
can tell from the records before and after looks the same.

His complaints have worsened, and it’s based on those complaints that

were taken during my three visits with him that | attributed that he actually had a
worsening of symptoms. . . .

It gets down to me having to rely on Mr. Jackson. . . . [I]t'sdifficult to assign
this to the accident, and it is aso difficult to not assign any of it to the accident.

Thetype of accident that he had and the type of preexisting back problem that
he had made him highly susceptibleto some degree of traumatic injury to his back,
but, again, | will state that I’ m attributing the majority, if not the entirety of tha,
based on the subjective complaints by Mr. Jackson.

Because Dr. Starkweather said that tests did not show any change in the anatomic structure of the
bone, and acknowledged that herelied primarily on Jackson’ s subjective description of how hefelt,
the Allens argue that Dr. Starkweather’s conclusion regarding causation was not based on the
requisite “reasonable degree of medical certainty.” In other words, they claim that because Dr.
Starkweather relied on Jackson' ssubjective complaints, hisconclusion did not show that it wasmore
probabl e than not that the cause of Jackson’s injuries were 50% attributable to the accident. They
describe Dr. Starkweather’ s opinion as speculative, and note that “ mere speculation is not evidence
which establishes proximate cause.” Primm, 845 SW.2d at 771.

The Allens also assert on appeal that Dr. Starkweather’ s conclusions were flawed because
he was uninformed about Jackson’s pre-accident condition. In some of Jackson's pre-accident
medical reports, he had complained of the same types of back problems that he claimed &fter the
accident. For example, in December 1995, Jackson went to the emergency room with complaints
of back pain radiating into hisright hip, and told the emergency room physicians that such pain had
been occurring over the prior three years. In April 1997, Jackson had problems with hip pain
radiating down to hisright cdf, at which time he was placed on military restriction. The Allens
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argue that Dr. Starkweather’ s unfamiliarity with these pre-accident complaints establishes that his
testimony regarding causation was not supported by a reasonable basis.

To determine whether Dr. Starkweather had a reasonable basisfor his opinions, we review
overal his deposition testimony. See Primm, 845 SW.2d at 771 (stating that the plaintiff “must
introduce evidence which affords areasonabl e basisfor the conclusionthat it ismorelikely than not
that the defendant was a cause in fact of the result”). Clearly Dr. Starkweather’s opinions were
based in large part on Jackson's subjective complaints. Dr. Starkweather explained that his
diagnosisof Jackson was necessarily based on Jackson’ s description of hisown sensations, because
the soft tissue damage from which he suffered could not be easily detected by objectivetesting, such
as x-rays or CT (computerized tomography) scans® (R. at 18). For this type of injury, Dr.
Starkweather explained, Jackson’s fedlings of pain and hisinability to engage in certain activities
were “consistent with” the accident that was asserted to have caused Jackson’s permanent injury.
The nature of spondylolisthesis, Dr. Starkweather testified, issuch that it can remain asymptomatic
until asuddentraumaor impact, such asthe accident intheinstant case. Dr. Starkweather stated that
he had seen the military records regarding the Jackson’ s pre-accident complaints of pain, but noted
that the pre-accident and post-accident physical therapy tests indicated a significantly decreased
functional ability after the accident.

In rendering his medical opinion, Dr. Starkweather was entitled to presume that Jackson’s
subjective complaints of aggravated pain after the accident were true, and to consider Jackson's
subjective complaints in light of the available medical information. The jury would, of course,
ultimately determine the credibility of Jackson’'s testimony regarding his symptoms. Dr.
Starkweather’ s conclusion that Jackson’s permanent injury was 50% caused by the accident was
based in part on Jackson’s subjective complaints, aswell as the nature of Jackson’s condition and
the other available information relating to Jackson’s pre-accident and post-accident functional
ability. To the extent that other testimony dilutes Dr. Starkweather’s conclusion, that evidence
simply goes to the weight to be given to the opinion regarding the causal relationship. See Choo
Choo Partners, 2001 Tenn. App. LEX1S821, at *11-* 12 (determining that the causal relationship
testimony was not negated by other testimony).

TheAllensfocuson Dr. Starkweather’ sstatement that Jackson’ scomplaintswere*consistent
with” having suffered from theimpact of theaccident. TheAllensassert that afinding that aninjury
is*“consistent with” the claimed causeis not adetermination that causationwas* more probablethan
not.” As noted above, the exact terminology used by an expert isless important than the meaning
of histestimony as awhole. “It is unreasonable to expect a medica expert to testify with legal
precision. ... But such testimony must be viewed as the testimony of amedical person and not that
of anindividual trainedinthelaw.” 1d. at *18. Whenread in context, Dr. Starkweather’ stestimony
“affordsareasonable basisfor the conclusionthat it ismore likely than not that the conduct of [The

3Dr. Starkweather stated that, although he obtained an MRI (magnetic resonance imaging) of Jackson’s back,
he did not have a pre-accident MRI with which to compareit. Therefore, it was not helpful in providing an objective
basis for the conclusion that the accident caused a worsening in Jackson’s preexisting condition.
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Allens] was a[50%] cause in fact of theresult.” 1d. at *15-*16 (quoting Lindsey, 689 S.W.2d at
861). Therefore, the trial court did not err in denying the Allens motion for judgment
notwithstanding the verdict.

Accordingly, the decision of the trial court is affirmed. Costs are to be assessed to the
appellants, Joyce H. Allen and Billy R. Allen, and their surety, for which execution may issue, if
necessary.

HOLLY K. LILLARD, JUDGE



