IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVILLE
April 16, 2002 Session

EDDIE LaMARTIN FRITZ v.
WANDA LORRAINE WILLIAMSFRITZ

Appeal from the Chancery Court for Sullivan County
No. 30725(M) John McLellan, Judge

FILED MAY 13, 2002

No. E2001-00145-COA-R3-CV

EddieLaMartin Fritz (“Husband”) filed for divorcealleging inappropriate marital conduct or, inthe
alternative, irreconcilable differences. Wanda Lorraine Williams Fritz (“Wife”) counter-claimed
seeking a divorce on the same grounds. The parties eventually agreed how to divide most of their
personal property and stipulated to groundsfor thedivorce. Wife had opened two savings accounts
into which she claims she placed funds for the college education of her two daughters from a
previousmarriage. TheTrid Court concluded thefundsinthese accountswere not marital property,
and Husband challenges this conclusion on appeal. Husband also challenges the Trial Court’s
holding that he be responsible for all of the credit card debt accumulated during the marriage. We
modify the division of property, and affirm the judgment as modified.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the
Chancery Court Affirmed as Modified; Case Remanded

D. MICHAEL SWINEY, J., delivered the opinion of the court, in which HERsCHEL P. FRANKS, J., and
CHARLES D. SusaNO, Jr., J., joined.

Keith A. Hopson and Timothy R. Wilkerson, Kingsport, Tennessee, for the Appellant Eddie
LaMartin Fritz.

Gregory W. Francisco, Kingsport, Tennessee, for the Appellee Wanda L orraine Williams Fritz.



OPINION

Background

Husband filed a complaint and Wife filed a counter-complaint wherein each sought
adivorce on the basis of inappropriate marital conduct or, alternatively, irreconcilable differences.
The parties have no minor children from this marriage. Wife has two daughters from a previous
marriage. The parties were married in October of 1993. This was Husband' s first marriage and
Wife' s second. Husband is 37 years old and Wife is 40 years old. Husband filed an affidavit of
income and expenses showing net monthly income of $1,078.99 and net monthly expenses of
$2,495.60. Wife filed an affidavit of income and expenses showing net monthly income of
$2,400.00 and net monthly expenses of $2,252.00. Husband’sgrossannual incomewas $27,538.29
in 1996; $31,501.251n 1997; and $17,456.54 in 1998. Wife'sgrossannual incomewas $61,691.81
in 1996; $66,289.97 in 1997; and $71,060.17 in 1998.

Prior to trial, the parties stipulated grounds for divorce and each was awarded a
divorce from the other. The parties aso agreed on how to divide mast of their personal property.
There was approximately $48,271.53 of equity in the marital residence, which the Trial Court
ordered to be sold with the proceeds divided equally between Husband and Wife. The Trial Court
further ordered the partiesto divideequdly thevaue of ther retirement benefitsaccumul ated during
the course of the marriage.

We restate the dispositive issues on appeal as. (1) whether the two bank accounts
which Wife clams were for the college education of her daughters from a previous marriage are
marital property; and (2) who should be responsible for the credit card debt accumul ated during the
marriage.

One of the savings accounts in question was in the name of Summer Williams or
Wanda Fritz and had a badance of $16,902.55 as of December 10, 1999. The other account wasin
the name of Chelsey Williams c/o WandaFritz and had abalance of $16,498.00 as of December 10,
1999. Husband testified he first learned of the existence of these accounts during discovery. Wife
testified she told Husband of the accounts when they were opened, but did not inform him of any
additional deposits to the accounts. The initial deposit into each account was $50.00. Wife also
claimed an employee at the credit union where the accounts were located called and spoke with
Husband about additional information needed for the accounts. Wife testified the accounts were
created to help her daughters pursue a college educaion. Although the children’s grandparents
contributed an unspecified amount of money to the accounts, Wife admitted she deposited the
majority of the fundsinto the accounts with money she earned while married to Husband. In 2000,
Wife withdrew approximately $3,800.00 from the accounts to send one of her daughters to dance
school and to enable both of them to produce amusic CD. Wife also loaned her father atotal of
$14,000.00 from the two accounts, with her father signing two promissory notesin return.



The total amount of the credit card debt was $37,265.97. Husband brought
approximately $11,330.00 of credit card debt with him into the marriage. Husband claimed a
majority of the debt was for home improvements, necessties, and traveling expenses for both
Husband and Wife. Husband later acknowledged alarge portion of the credit card debt actually was
for hiscomputer equipment. Husband claimed Wifeknew of thisdebt and that the credit cardswere
being used for their travel, etc. Husband also paid $4,629.07 to American Express on Wife's
corporate account. Wife was reimbursed these funds by her employer, but Husband claims he was
not reimbursed by Wife. Wifeclaimsshereimbursed Husband, and that she paid Husband additional
amountsto cover other expenses. The parties acknowledged Husband was responsible for making
sure the bills were paid. Husband would tel Wife how much money he needed in order to do this.
Wifetestified that prior to the marriage, the parties orally agreed not to incur any further credit card
debt. Wifeclaimed to have paid Husband “large amounts of money that she considered to have been
her contribution to the payment of her share of marital debt,” but denied having any knowledge of
the credit card debt. Wife admitted a portion of the credit card debt wasincurred while remodeling
the parties home. Vesta Fritz, Husband’ s mother, testified the credit card bills were mailed to her
home. She also testified both Husband and Wife frequently picked up these credit card bills at her
house.

The Trial Court concluded the savings accounts were established for the benefit of
Wife's two daughters and were “the property of the children and are not maritd property to be
divided by thisCourt . . ..” The Trial Court also concluded the * parties had an express agreement
that they would not continue to incur debt as had been the practice of the Plaintiff prior to the
marriage” and Husband should be solely responsible for same. Husband appeals these two
conclusions.

Discussion

A review of findings of fact by atrial court is de novo upon the record of the trial
court, accompanied by a presumption of correctness, unless the preponderance of the evidence is
otherwise. Tenn. R. App. P. 13(d); Brooksv. Brooks, 992 S.W.2d 403, 404 (Tenn. 1999). Review
of questions of law is de novo, without a presumption of correctness. See Nelson v. Wal-Mart
Sores, Inc., 8 SW.3d 625, 628 (Tenn. 1999).

Withregard to the Trial Court’ sdivision of the marital assets, themany factorsto be
considered by a court in making an equitable distribution of property are set forth in Tenn. Code
Ann. 8§ 36-4-121(c), and include, among other things, age, physical and mental health, employability,
earning capacity, financial liabilities and needs of the parties, etc. A trial court haswide discretion
individing theinterest of the partiesin marital property. Barnhill v. Barnhill, 826 S\W.2d 443, 449
(Tenn. Ct. App. 1991). As noted by this Court in King v. King, 986 S.W.2d 216, 219 (Tenn. Ct.
App. 1998), when dividing marital property:

The tria court’s goal in every divorce case is to divide the parties
marital estate in a just and equitable manner. The division of the
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estate is not rendered inequitable simply because it is not
mathematically equal, Cohen v. Cohen, 937 S.W.2d 823, 832 (Tenn.
1996); Ellisv. Ellis, 748 SW.2d 424, 427 (Tenn. 1988), or because
each party did not receive a share of every item of marital property.
Brownv. Brown, 913 SW.2d [163] & 168. . . . Inthefind analysis,
the justness of a particular division of the marital property and
allocation of marital debt dependson itsfinal results. See Thompson
v. Thompson, 797 SW.2d 599, 604 (Tenn. App. 1990).

The statute definesmarital property as“all real and personal property, both tangible
and intangible, acquired by either or both spouses during the course of the marriage up to the date
of the fina divorce hearing and owned by either or both spouses as of the date of filing of a
complaint for divorce. . ..” Tenn. Code Ann. 836-4-121(b)(1)(A). A trid court has the authority
to apportion maritd debt in the same manner it apportions marital assets. Cutsinger v. Cutsinger,
917 S.W.2d 238, 243 (Tenn. Ct. App. 1995).

Onappeal, Wifeargues shedeposited thefundsinto theaccountsto createatrust fund
for the college education of her two daughters. Husband argues the prerequisites for creating a gift
have not been satisfied. Based on the Statement of the Evidence goproved by the Trial Court aswell
as its final Judgment, it is altogether unclear whether the Trial Court conduded that a college
education trust had been created, or whether the money was a gift to Wife' stwo daughters. To the
extent the Trial Court concluded a college education trust was created, we believe this conclusion
wasin error. The undisputed facts demonstrate Wife utilized a portion of the accountsto pay for a
dance class for one daughter, and to fund the creation of amusical CD for both daughters. These
actions, while beneficial to the daughters, areinconsistent with Wife'sclaim that acollege education
trust had been created. In short, Wife withdrew $3,800.00 from these accounts for non-college
related activities. The facts preponderate against the conclusion Wife established a trust for the
college education of her daughters.

Likewise, we do not believe the funds were gifts toWife's daughters. The formal
requirementsof agift are*theintention by the donor to make apresent gift coupled with thedelivery
of the subject of the gift by which complete dominion and control of the property issurrendered by
the donor.” Hansel v. Hansel, 939 SW.2d 110, 112 (Tenn. Ct. App. 1996). It is clear from the
record Wife maintained complete dominion and control over the funds and, as aresult, no gift was
established.

The evidence in the record before us preponderates in favor of a finding that the
money in both accountswas acquired by Wife during the course of the marriage and was completely
under her control as of the date of the filing of the Complaint for Divorce. We conclude the funds
in the savings accounts are marital property of the parties, and the Trial Court erred in concluding
these funds were the separate property of Wife's two daughters. Having so concluded, we hereby
modify the Trial Court’s judgment and award to Husband the total sum of $11,283.51 from these



accounts, representing one-third (1/3) of the amount in the accounts as of December 10, 1999. We
find this to be an equitable division of these marital assets.

With regard to the credit card debt, Husband tegtified some of the debt was used for
the parties’ travel expenses, home remodeling, etc. While Wife does not have knowledge of what
amajority of the charges actually were for, this does not negate Husband' s testimony that at |east
some of the debt was incurred for the benefit of both parties. As mentioned above, Wife
acknowledges a portion of the debt was incurred while remodeling their home. Wife claims no
knowledge of these debts. We do not believe the claimed oral agreement between Husband and
Wife prior to the marriage changesthe fact that the credit card debt was incurred during the course
of themarriage and at | east part of thedebt wasincurred with Wife' sknowledge. Wehold the credit
card debt was amarital debt subject to equitable division between the parties, and the Trial Court’s
judgment that Husband should be solely responsiblefor thisdebt wasin error. It isundisputed that
approximately $11,333.00 of credit card debt was brought by Husband into the marriage. After
considering all relevant factors so asto arrive at an equitable division of thismarital debt, including
the overall financial liabilities of the parties, we concdlude Wife should be responsible for $8,318.98
of the credit card debt, with Husband being responsiblefor theremainder of thisdebt. Thejudgment
of the Trial Court, as modified, is affirmed in dl other respects.

Conclusion

Thedecision of the Trial Court isaffirmed asmodified. Thiscaseisremandedtothe
Trial Court for further proceedingsasnecessary, if any, consistent with thisopinion. Costsof appeal
aretaxed equally to the Appellant, Eddie LaMartin Fritz, and his surety, and to the Appellee, Wanda
Lorraine Williams Fritz.

D. MICHAEL SWINEY



