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OPINION
l.

A.E.S. gave birth to C.J.S. on July 11, 1995. A.E.S. was unmarried and the identity of
C.J.S’sfather isunknown. A.E.S. was mentally disabled at the time of C.J.S.’s birth and remains
s0. She has been diagnosed as a paranoid schizophrenic with mild mental retardation.

The Department of Children’s Services (“DCS”) took custody of C.J.S. for thefirsttimein
October of 1995 when hewasthree monthsold. At that time, A.E.S. wasout inthestregt with C.J.S.
inastroller yelling that she had been beaten and he had been burned. Hewasreturnedto A.E.S. in
December of 1995, but had to be removed again early in 1996 when A.E.S. got off her medication.
Again, hewasreturned to A.E.S.’s custody, but in December of 1996 C.J.S. was taken away for a



third and final time. On thisoccasion, A.E.S. wasin the Rutherford County Guidance Center (the
“Guidance Center”) reportedly slipping in and out of a catatonic state.

DCSattempted to find afamily member to take care of C.J.S., but no onewould agreeto care
for him. C.J.S. was then placed in a foster home with Ms. Puckett. Ms. Puckett subsequently
suffered asmall stroke and her daughter, Ms. Gainesis the current foster mother.

DCSfiled aPetitionfor Termination of Parental Rightson February 28, 2000. At thehearing
A .E.S. stated that she doesnot understand money, sheforgetsto take her medicine, shewill not cross
the street alone and runs out of money at the end of the month. The Guidance Center pays her bills
and sends her money when she needsit. The Guidance Center dso doesamonthly blood test to test
her medication levels. She gets her medicine weekly at the STEPS program or from her therapist.
Sometimes she has missed her transportation, arranged by the Guidance Center, and, therefore, has
not gotten her medicine. She lives in a one bedroom apartment, which, dong with her other
financial support is supplied by a public agency.

Therewere various case managers throughout thefour yearsC.J.S. wasin custody. Thefirst
to testify was Ms. Touchere Johnson, who became the residential case manager on February 28,
2000. She stated that she supervises the visits between C.J.S. and A.E.S. and is the case manager
for the foster parents' needs. She has observed that there is not much interaction between mother
and child. A.E.S. will sit and watch C.J.S. play until sheisinstructed by the case manager how to
play with him. A.E.S. does assist C.J.S. with going to the bathroom and getting something to eat.
C.J.S. doesnot call A.E.S. hismother. Ms. Johnson recalled an event where A.E.S. told C.J.S. she
was hismother and C.J.S. denied this. HecallsMs. Puckett, hisoriginal foster mother, “mom.” Ms.
Puckett’s daughter, Ms. Gaines is C.J.S.’s current foser mother and wants to adopt him. Ms.
Johnson was particul arly concerned about A .E.S.’ sability to carefor C.J.S. because he gaysup until
12:00 am. or 1:00 am. and is up agan at 5:00 am. She also stated that C.J.S. needed active
involvement regarding school. On cross-examination, she did state that she never observed any
violent or abusivebehavior by A.E.S. andthat A.E.S. wasaways caring and loving toward thechild.

Melissa Bullard became the case manager for the child and family on April 10, 2000. She
worked to set up servicesfor both C.J.S. and A.E.S., such as parenting classes. She also supervised
visitsbetween C.J.S. and A.E.S. Shetestified to essentidly the same information as Ms. Johnson.
Shealso stated that shedid not believe A.E.S. was capable of caring for C.J.S. becauseof her limited
capabilities. Ms. Bullard had not made many services available for A.E.S. because many services
were aready in place through the Guidance Center and the STEPS program when she took over the
case.

Ms. Sherry Hill was the case manager from October of 1995 to October of 1997. She was
the case manager when C.J.S. first cameinto State custody. Shestated that when C.J.S. wasreturned
to his mother after the first episode, services were put into place for her by the Exchange Club.
Included in those services was the STEPS program. This program wasto help with daily activities
such as shopping and helping her with her money. C.J.S. came into State custody again because
A.E.S. had gotten off of her medication. He was again returned home with servicesfor the mother.
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C.J.S. then came into State custody the final time because A.E.S. was lapsing in and out of a
catatonic state. The mother was on medication at the time thisincident occurred. Ms. Hill testified
that the visits she supervised between themother and child did not involve muchinteraction. A.E.S.
would watch C.JS. play. A.E.S. was not able to interact with him and help him develop social
skills. Ms. Hill never felt comfortable during her time as case manager with returning C.J.S. to
A.E.S’'s custody. She was concerned about A.E.S.’s lack of interaction with C.J.S. and was
concernedfor hissafety. Ms. Hill testified that she had observed C.J.S. in Ms. Puckett’ sfoster home
and that he depended on her for hisneeds. She believed they had agood relaionship. Ms. Hill also
went over the procedurefor termination of parentd rights with A.E.S.

Debora Prytula, the case manager from October 1998 to February 2000, also testified at the
hearing. In her position as case manager, she was assigned to work with both the mother and the
child. She supervised a few visits between mother and child and noted the lack of interaction
between the two. She also testified that there was no record of visitation from October 1999 to
March 2000, whichincludesthefour months preceding thefiling of the petition to terminate parental
rights.

Theformer residentid case manager from November 1997 to January 1999, DorisHoffman,
testified that A.E.S. was having unsupervised visitsin her home for about four hoursat atime. The
court’s goal in alowing the unsupervised visits was to make sure that A.E.S. was not capable of
caringfor C.J.S. Ms. Hoffmantestified that A.E.S.” shomewasvery cluttered. Therewasaproblem
with pests and food left out. A.E.S. often appeared disheveled. Some days, A.E.S. would be dl
fixed up and other days she would appear to beunaware of what was going on. Shealso stated there
were several times when she had to wake A.E.S. when she brought C.J.S. for hisvisits.

A.E.S. and an acquaintance from her church testified on A.E.S.’s behalf. Annette Smart
testified that shewasin abible study with A.E.S. She stated that the women in the bible study were
willing to help A.E.S. anyway they could. She also stated that she had only know A.E.S. for three
weeks, had never been to her house, and had seen but never met C.J.S.

Recalled to the stand, A.E.S. testified to many of the same things that she had before. She
stated that she had had no more fainting episodes and that she was taking her medicine. However,
shedid admit that she did not know what her medications were treating. She also stated that C.J.S.
talked to her sometimes, and sometimes he did not. When he does not talk to her, she does not talk
to him. He doesnot call her mommy. She also admitted that she was doing the best she could and
trying her best when C.J.S. was removed.

The trid court made the following findings of facts:

1 [C.J.S] has been in custody four years out of hisfive years.

2. [A.E.S.] suffers from paranoid schizophrenia

3 [A.E.S], when not taking her medications hears voices and
hallucinates.



4, [A.E.S.] has not always taken her medications as prescribed and on
at least one occasion stopped taking her medications on her own.

5. [A.E.S.] does not know her income.

6. [A.E.S.] cannot cross the street without help.

7. [A.E.S.] cannot tdl time on aregular clock, it must be digital.

8. [A.E.S.] cannot carefor herself without extensive daily intervention

with community services.

0. Without it being her fault, [A.E.S.] is doing excellent to take care of
herself, and looked good today. It takes everything she has twenty
four hours a day, seven days aweek to take care of herself.

10. [A.E.S] loves[C.J.S.] very much and has not been abusiveto himin
any way, physically or mentally.

11. [A.E.S] hasbeeninat lead four different mental hospitalsin thelast
fiveyeas.

12.  Three months is the longest period of time that [C.J.S] lived with
[A.E.S].

13.  Thereisnoabandonmentinthat [A.E.S.] provided the best visitsthat
she could for her son.

14.  The Department of Children's Services made appropriate and
reasonabl e effortsto locate relative and family resources to no avail.

15. [A.E.S] has been going to church for three weeks but no [sic] long
enoughto consider [C.J.S.] to be safe and secureand not long enough
to have a safe support network through church.

16.  Thismatter isacomplex and lengthy case.

17.  [A.E.S.] had extremely competent counsel appointed for her in this
case.

18. That in terms of best interest, [A.E.S.] has not made such an
adjustment of circumstances, conduct, or conditions asto makeit in
the child’'s best interest to return to her home in the foreseeable
future; she has failed to effect alasting adjustment after reasonable
efforts by available social agencies for such duration of time that
lasting adjustment does not reasonably appear possible; and the Court
has considered the effect of a change of caretakers and physical
environmentislikely to have on the child’ semotional, psychological
and medical condition; that the physical environment of the parent’s
or guardian’s home may not be healthy and safe, and [A.E.S.’ 9|
mental and/or emotional status would be detrimental to the child or
prevent the parent or guardian from effectively providing safe and
stable care and supervision for the child.

Thejuvenile court judge concluded that A.E.S.’ s parental rights should be terminated. She appedls
this decision.



Parents have afundamental right to the care, custody, and control of their children. Sanley
v. lllinois, 405 U.S. 645 (1972); Nale v. Robertson, 871 S\W.2d 674 (Tenn. 1994). Under Tenn.
Code Ann. 8§ 36-1-113(g)(3) atermination proceeding may beinitiated if the child hasbeen removed
from the home for at least six months, and:

(i) The conditions which led to to the child’s remova or other conditions which in
all reasonable probability would cause the child to be subjected to further abuse or
neglect and which, therefore, prevent the child’'s safe return to the care of the
parent(s) or guardian(s), still persist;

(if) Thereislittle likelihood that these conditions will be remedied at an early date
so that the child can be safely returned to the parent(s) or guardian(s) in the near
future; and

(iii) The continuation of the parent or guardian and child relationship greatly
diminishesthe child' s chances of early integration into asafe, stable and permanent
home.

Tenn. Code Ann. 8 36-1-113(9)(3)(A)(i)-(iii). To terminate parental rights the State must show by
clear and convincing evidencethat grounds exist for thetermination and that it isin the best interest
of the child. Tenn. Code Ann. 8§ 36-1-113(c)(1) & (2); Inre Drinnon, 776 S\W.2d 96 (Tenn. Ct.
App. 1988). Clear and convincing evidence is evidencethat “eliminates any serious or substantial
doubt concerning the correctness of the conclusions to be drawn from the evidence.” O’ Daniel v.
Messier, 905 S.W.2d 182, 188 (Tenn. Ct. App. 1995).

The appellant’ sfirst issue iswhether the trial court erred initsfinding that the State proved
by clear and convincing evidence tha the condition which led to C.J.S.’s removal persists as
required under Tenn. Code Ann. 8§ 36-1-113(g)(3)(A)(i). The condition which led to C.J.S’'s
removal, according to the Petition for Termination of Parental Rights was that, “the mother
continualy demonstrated that she could not meet the child's needs despite assistance from the
Department for a period of 14 months prior to the child’s third removal from the mother’s care.”
Our Supreme Court has held that mental disability can be the basis for the termination of parental
rights. Statev. Smith, 785 S\W.2d 336 (Tenn. 1990).

The State has clearly proven through the testimony at the hearing that A.E.S.’s mental
condition still preventsher from meeting C.J.S.’sneeds. A.E.S.isbarely ableto take careof herself
with massive outside assistance. Shedoesnot pay her own bills, often runsout of money, must have
transportation provided, and has problems making herself presentable. Inaddition, at thevisitations
A.E.S. does not interact with her child until instructed how to do so. It is apparent from the
testimony at the hearing, that A.E.S. has difficulty meeting her own needs, much less those of an
active, growing five-year-old boy at thetimeof thehhearing. A.E.S. hasdearly not learned the skills
she needs to care for C.J.S. without constant supervision. Therefore, we find there is clear and
convincing evidence that the condition which led to C.J.S.’ sremoval persigs.

-5



V.

The appellant’s second issue is whether the trial court erred in its finding that the State
proved by clear and convincing evidencethat the condition whichled to C.J.S.’ sremoval isunlikely
to be soon remedied asrequired under Tenn. Code Ann. 8 36-1-113(g)(3)(A)(ii). Itisalsoclear from
the testimony at trial that A.E.S.’s mental condition is unlikely to be remedied in the near future.
A.E.S. has been diagnosed as paranoid schizophrenic and mildly mentally retarded. Shewill likely
be on medication for therest of her life. Her difficultieswith taking care of herself, including taking
her medication, is the main reason she lost custody of C.J.S. She has been the recipient of many
forms of assistance for the four years preceding the petition, but there has been little improvement
shown in her ability to care for herself and C.J.S. The proof showed tha sometimes her abilities
dlightly improve, but then she suffersrelapses. The proof isclear and convincing that therehasbeen
no consistent improvement in A.E.S.”s mental condition such that the condition would soon be
remedied.

V.

Appellant’ sthird issueiswhether thetrial court erred initsfinding that clear and convincing
proof showed that the continuation of thelegal parent-child relationship greatly diminishesC.J.S.’s
chances of early integration into a stable and permanent home as required under Tenn. Code Ann.
8§ 36-1-113(g)(3)(A)(iii). Clearly, if A.E.S."srights are not terminated, C.J.S. will probably livein
afoster home until he reaches the age of mgjority, and foster care, even good foger care, is not a
substitutefor apermanent home. C.J.S.’s current foster parent, the daughter of thewoman hecalls
“mom” wishes to adopt him. Whether she should be allowed to do so we leave to a later
determination. But as of now adoption appearsto be C.J.S.’s only chance to be raised in a stable,
permanent home.

We find that there is cdlear and convincing evidence to support the judge’s decision that
termination of A.E.S." sparental rightswas proper under the requirements of Tenn. Code Ann. § 36-
1-113(g)(3)(A)(i)-(iii). In addition to proving that grounds exist, the State must also prove that it
isinthe bes interest of the child. In making abed interest decision the legislature has established
factors for the courts to consider, one of which is found in Tenn. Code Ann. § 36-5-113(i)(8):
whether “the parent’ sor guardian’ smental and/or emotional statuswould be detrimental to thechild
or prevent the parent or guardian from effectively providing safe and stable care and supervision for
thechild....” Thisfactor has aso been shown by clear and convincing evidence.

Thisisavery unfortunate case. It isobviousfrom therecord that A.E.S. cares about her son
agreat deal. However, the record shows by clear and convincing evidence that A.E.S. cannot take
care of hersdf, muchless C.J.S. There seemsto have been someimprovement in her situation, but
not enough to warrant returning C.J.S. to her custody. Because we find that the grounds for
termination of A.E.S.’ s parental rights have been proven by clear and convincing evidence and that
it isin the best interest of C.J.S. for those rights to be terminated, we affirm the juvenile court’s
decision.



We affirm the decision of thetrial court. The cause is remanded to the Rutherford County
Juvenile Court for any further proceedings necessary. Tax the costs on appeal to the appellant,
A.E.S

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



