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OPINION
|. Factsand Procedural History

The Appellant, Sarah Whitten (“Ms. Whitten”), is a rea estate broker and the owner of
Century 21 Whitten Realty (“Whitten Realty”). The Appellees, Dale and Emma Smith (“the
Smiths”), owned a house and an adjoining single tract of land on Perkins Street in Adamsville,
Tennessee. The Smiths met with an agent of Ms. Whitten, Charlotte Adams (“Ms. Adams’),

concerningtheir decisionto sell their house and approximately twenty acresof land (“the property”).
On March 31, 1999, the Smiths entered into an Exclusive Right to Sell Residential Listing



Agreement (“the Agreement”) with Whitten Realty that ran from April 1, 1999 through September
1, 1999. The Agreement provided that “if within 12 months after the termination of this agreement
| sell or transfer this property to a prospect procured by you prior to itstermination, | shall pay you
your commission.” The selling price for the property was $128,000.00.

After obtaining the Agreement, Ms. Adams placed several signsintheimmediateareaof the
Smiths property. Ms. Adams aso began advertising the property in the newspaper and on the
internet. Whitten Realty showed the property to several people during the period of the Agreement.
Thereweretwo offersto purchase the property during the period of the Agreement but neither of the
offers followed through. During the period of the Agreement, Ralph Amos (“Mr. Amos’), a
longtimefriend of Ms. Whitten and aneighbor of the Smiths, contacted M s. Whitten toinguire about
the price of the property. Mr. Amos informed Ms. Whitten that the property was priced too high,
and he never made an offer onthe property. Whitten Realty never showed the property to Mr. Amos
or hiswife, Susan Amos (“Mrs. Amos,” collectively “the Amoses’).

The Agreement expired on September 1, 1999. The Smithsrefusedto rdist the property with
Whitten Realty but all owed the W hitten Realty signtoremainon their property. In December, 1999,
Mr. Amos contacted the Smiths about purchasing the property. The Smiths agreed to sell the
property to the Amoses for $120,000.00. The Smiths informed Whitten Realty that they intended
to sell the property to the Amoses. On January 12, 2000, Ms. Whitten sent aregistered letter to the
Smiths informing them that Mr. Amos was a prospect of Whitten Realty. Ms. Whitten stated that
if the Smiths sold the property to the Amoses, the Smiths owed Whitten Realty a ten percent
commission. On January 20, 2000, the Smiths transferred the property by warranty deed to the
Amoses. The Smiths refused to pay the ten percent commission to Whitten Realty.

On July 14, 2000, Ms. Whitten filed a complaint for breach of contract against the Smiths
in the Chancery Court of Hardin County. The complaint alleged that the Amoses were prospects
procured by Whitten Realty under the terms of the Agreement and that the Smiths owed Whitten
Realty areal estate commission. On July 25, 2000, the Smithsfiled a motion to dismissfor lack of
subject matter jurisdiction and improper venue. On October 4, 2000, the trial court denied the
motion to dismiss. On October 10, 2000, the Smithsfiled an answer and counter-complaint aganst
Ms. Whitten. On November 6, 2000, Ms. Whitten filed an answer to the counter-complaint.

On April 4,2001, thetrial was held on the complaint and counter-complaint. Thetestimony
of thewitnesses at trial was highly controverted. Ms. Adamstestified that prior to the expiration of
the Agreement, she twice informed the Smiths that Ms. Whitten was working with the Amoses
concerning the property. Ms. Whitten testified that Mr. Amoswent to her office and told her that
he was interested in that particular property. She claimed that she quoted him the price of the
property as $128,000.00. Ms. Whitten stated that Mr. Amos told her to keep him informed about
the property. She testified that she called Mr. Amos on severd occasions and went to see Mrs.
Amos concerning the property. Ms. Whitten dso stated that Mr. Amos went to her office on two or
three occasionsto check on the status of the property. She daimed that prior to the expiration of the



Agreement, she informed the Smiths that Mr. Amos was interested in the property. Ms. Whitten
testified that she considered Mr. Amos a prospect.

Mr. Amos testified that prior to the property being listed with Whitten Realty, Mrs. Amos
and her sisterslooked at the property. He agreed that hisinterest in the property and the reason that
heinquired about the property was because it was listed with Whitten Realty. Mr. Amos stated that
he did not remember how he knew the property waslisted with Whitten Redty. Hetestified that he
either called or stopped by Whitten Realty on one occasion to make inquiries about two different
properties, including the Smiths' property. Mr. Amos stated that as best he could remember, Ms.
Whitten quoted him a price for the property in excess of $150,000.00, and he told her he was not
interested in the property at that price. He claimed that he had atwo or three minute conversation
about the property with Ms. Whitten and did not remember speaking with Whitten Realty about that
property again. Mr. Amos testified that he did not remember telling Ms. Whitten to keep him
advised about the status of the property. He stated that to his knowledge, no one from Whitten
Realty contacted Mrs. Amos about the property. Mr. Amos claimed that he did not remember
whether the Smiths asked himif he had spoken with Whitten Realty about the property. He stated
that he would not have told the Smiths that he had no contact with Whitten Realty. Mr. Amos
testified that he never considered himself a prospect procured by Whitten Realty.

Mr. Smith testified that Mrs. Amos and her sisterslooked at the property several times prior
to the Smiths' decision to list the property with Whitten Realty. He claimed that he discussed the
property several times with Mrs. Amos’ sister, Lee Winters. Mr. Smith stated that prior to listing
the property with Whitten Reaty, Mrs. Amos and her 3 stersdecided not to purchase the property.
Hetestified that after he received the January 12, 2000 letter from Ms. Whitten, he asked Mr. Amos
whether he had made any contact with Whitten Realty regarding the property. The Smiths each
claimed that the Amoses told them they had made no contact with Whitten Realty regarding the
property. They each testified that Whitten Realty never informed them that the Amoses were
interested in the property.

Following the close of the proof, the trial court concluded that the Amoses were not
prospects procured by Whitten Redlty, stating:

Prospect isthe key word. . . . And degree, | suppose, is what this whole
matter boils down to. Everyonewho read the Courier or drove by there
and saw the sign was, in some way, affected by Ms. Whitten's effort, by
Ms. Adams' effort. They knew the property was for saleif they noticed
thesign. So she had done something toward the sale of that property. Is
it enough to earn acommission? | don't think so. Lots of people who
read the paper and saw the sign make further inquiry, which to meisthe
next step up the ladder. Let’s see what the property is, alittle more
about it, find out what it’s going to take to buy it. Isan inquiry enough
to earn acommission? | don’t think so. Tome, if aperson isgoingto
be a prospect, it has to be someone who has evidenced or made some
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effort to purchase. . . . If Mr. Amos was a prospect, aswe want to say

he was today, then the Realtors dropped the ball not selling it to him.

Y ou know, | can’'t see how he was such a good prospect at the time — or
they would have pursued him. So for al of those reasons, Counselors, |
don’t think we have a buyer here who came close enough to be considered
a prospect as contemplated by this agreement.

On April 4, 2001, the trial court entered an order finding that the Amoses were not prospects
procured by Whitten Redty under the Agreement. Thetrial court found that the Smiths did not
breach the contract and did not owe Whitten Realty a red estate commission. The trial court
dismissed the counter-complaint. This appeal followed.

Il. Standard of Review

The standard of review for a non-jury case is de novo upon the record. See Wright v. City
of Knoxville, 898 SW.2d 177, 181 (Tenn. 1995). There isa presumption of correctness as to the
trial court's factual findings, unless the preponderance of the evidence is otherwise. See TENN. R.
APP. P. RuLE 13(d). For issuesof law, the standard of review is de novo, with no presumption of
correctness. SeeRidingsv. Ralph M. Parsons Co., 914 SW.2d 79, 80 (Tenn. 1996). In thisregard,
whenaconflict intestimony requiresthetrial court to make adetermination regardingthe credibility
of awitness or witnesses, such adetermination is“binding on the appellate court unless from other
real evidence the appellate court is compeled to conclude to the contrary.” Hudson v. Capps, 651
S.W.2d 243, 246 (Tenn. Ct. App. 1983).

[Il1. Law and Analysis

The sole issue presented for our review is whether the trial court erred by determining that
the Amoses were not prospects procured by Whitten Realty under the Agreement. The Smiths
agreed to pay Whitten Realty a ten percent commission if they sold the property to a prospect
procured by Whitten Reaty within twelve months after termination of the Agreement. Thus, it is
necessary to determine the meaning of the phrase* prospect procured” and to determine whether the
Amoses fall within that phrase’s definition. When resolving contract disputes, contracts must be
enforced according totheir plainterms. See Bob Pearsall Motors, Inc. v. Regal Chrysler-Plymouth,
Inc., 521 S.W.2d 578, 579 (Tenn. 1975) (citing Eleogrammenos v. Standard Life Ins. Co, 149
S.W.2d 69 (Tenn. 1941)). “[T]helanguage used must be taken and understood inits plain, ordinary
and popular sense.” 1d. (citing Guardian Life Ins. Co. v. Richardson, 129 SW.2d 1107 (Tenn. Ct.
App. 1939)). Theterm“prospect” isdefined as“apotential or likely customer, dient, etc.” Random
House Unabridged Dictionary, (2™ ed. 1993). The term “procure” is defined as “[t]o initiate a
proceeding; to cause a thing to be done; to instigate; to contrive, bring about, effect or cause. To
persuade, induce, prevail upon, or cause a person to do something. . . . To bring the seller and the
buyer together so that the seller has an opportunity to sell.” Black’s Law Dictionary, (5" ed. 1979).




Several cases in Tennessee have discussed the meaning of the terms “prospect” and
“procured” in determining whether a real estate commission isowed in aparticular Stuation. In
Pacesetter Properties, Inc. v. Hardaway, 635 S.W.2d 382 (Tenn. Ct. App. 1981), the court of gppeals
held that areal estate broker “procures’ the sale of property when the broker produces a customer
who is“able willing and ready to deal on terms satisfactory to hisprincipal.” 1d. at 388. The court
further explained this statement as follows:

This is generally evidenced by awritten offer on terms previously
named by the principal. It isgenerdly the duty of the agent to
persuade the buyer to agree to dl requisite terms and conditions.

If hefailsto do so within the agreed time, or within areasonable
time, then he has failed to qualify for compensation. When the
agent failsto finalize the deal after reasonable opportunity to do
so, then the principal may negotiate further, through another agent
or directly himself, and if a contract results, the first agent may not
claim acommission.

Id. at 388-89.

The court also stated that a mere introduction by a broker’s customer to the sdller does not entitle
the broker to areal estate commission. Seeid. at 389-90. Rather, the court held that “[t]herights
of the agent are limited to those transactions of which his efforts are found to be the efficient,
procuring cause.” 1d. at 390.

In Cook v. Consolidated Stores Corp. No. 01A01-9605-CH-00245, 1998 WL 684590, * 1
(Tenn. Ct. App. July 1, 1998), the court of appeals again reiterated that a broker is not entitled to a
real estate commission “merely because he or she introduced the parties or showed property
unsuccessfully to the ultimate purchaser.” 1d. at *4 (citing Miller v. Jones, 387 S.W.2d 627, 630
(Tenn. Ct. App. 1964)). Citing Pacesetter, the Cook court stated that abroker isnot entitled to areal
estatecommission if he “abandonsthe ligting or fails to furnish aready, willing, and able purchaser
during the term of the agency.” Id. (citing Pacesetter, 635 S.W.2d a 388-89; Miller, 387 S.W.2d at
630)). The Cook court held that in such a situation, the seller may sell the property “to a prospect
who originated with the broker.” 1d. (citing Pacesetter, 635 S.W.2d a 388-89; Miller, 387 SW.2d
at 630)).

In Crunk v. Molina, 1989 WL 106968, *1 (Tenn. Ct. App. Sept. 18, 1989), Mr. and Mrs.
Molinalisted their home under an open listing agreement with the real estate offices of Crunk Real
Estate and Austin Real Estate. Seeid. at *1. The open listing agreement signed with Crunk Real
Estate provided that Mr. and Mrs. Molinaowed asix percent commission in the event they sold the
property to a prospect of Crunk Real Estate. Seeid. Mr. and Mrs. Cheaves went to Austin Real
Estate and inquired about purchasing a home. Seeid. Austin Real Estate showed Mr. and Mrs.
Cheaves pictures of several homesincluding Mr. and Mrs. Molina shome. Seeid. Two dayslater,
Mr. and Mrs. Cheaves went to Crunk Real Estate. Seeid. Crunk Real Estate showed Mr. and Mrs.
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Cheavesseveral homesincluding Mr. and Mrs. Molina shome. Seeid. Mr. and Mrs. Cheavesmade
an offer to purchase Mr. and Mrs. Molina shome. Seeid. Mr. and Mrs. Molinadeclined Mr. and
Mrs. Cheaves offer but made a counter offer. Seeid. Mr. and Mrs. Cheavesrejected Mr. and Mrs.
Molina's counter offer. Seeid. Two days later, Mr. and Mrs. Cheaves returned to Austin Real
Estate and made an offer to purchase Mr. and Mrs. Molina’s home. Seeid. Mr. and Mrs. Molina
accepted the offer. Seeid.

Crunk Real Estate demanded Mr. and Mrs. Molina pay the real estate commission. Seeid.
Mr. and Mrs. Molinarefused to pay thereal estate commission to Crunk Real Estate. Seeid. Crunk
Real Estatefiled abreach of contract action against Mr. and Mrs. Molina. Seeid. Both partiesfiled
motions for summary judgment. Seeid. The trid court granted summary judgment in favor of
Crunk Real Estate. Seeid. Mr. and Mrs. Molinaappealed. Seeid. Initsrecitation of thefacts, the
court of appeals stated:

[ T]he Cheaves went to Crunk and were shown the Molinas' home.

Thisisthefirst time that the Cheaves were actually taken to the home.

The Cheaves made an offer to purchase the home and the Molinas

made a counter-offer. At this point, the Cheaves were clearly potential

clients or customers and thus were Crunk’ s prospects for this particular

home. Although the Cheavesvisited Austin . . . and were shown pictures

of several homes, including the Molinas' home, there is no evidence to

support afinding that the Cheaves became interested in the Molinas

home at that point. Therefore, based on the language of the contract and

the determination that the Cheaves were prospects of Crunk, Crunk is

entitled to acommisson on the sale of the home under the contract.
1d. at *3 (emphasis added).

In the caseat bar, Ms. Whitten argues that the Amoses were prospects procured by Whitten

Realty because they were potential customers who made inquiry about the property as a result of
Whitten Realty’ sefforts. Wedisagree. Therelevant caseshold that introducing the potential buyer
and seller, showing the potential buyer pictures of the property, or showing the property
unsuccessfully to the potential buyer are wholly insufficient to establish that a broker was the
“efficient, procuring cause” of the sale of the property. In addition, wefind that amere inquiry to
the broker asto the price of the property does not evidence a buyer “able, willing and ready to dedl
on terms satisfactory to [the seller].” According to Mr. Amos' testimony, he made one inquiry as
to the price of the property during the term of the Agreement. Heinformed Ms. Whitten that he was
not interested in the property at that price and did not make an offer on the property. Whitten Realty
never showed the property to the Amoses. Thus, the evidence does not support a finding that
Whitten Realty was the “efficient, procuring cause” of the sde of the property to the Amoses.
Accordingly, we agree with the trial court’s determination that the Amaoses were not prospects
procured by Whitten Realty, and we affirm the trial court’s decision finding that the Smiths did not
owe Whitten Realty ared estate commission.

IVV. Conclusion
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For the foregoing reasons, the decision of thetrial court isaffirmed. Costs of thisappeal are
taxed againg the Appdlant, Sarah Whitten, individually and d/b/aCentury 21 Whitten Realty, and
her surety, for which execution may issueif necessary.

ALAN E. HIGHERS, JUDGE



