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OPINION



Factsand Procedural History

Mary Brough (Mrs. Brough) and Terry Brough (Mr. Brough) wereinjured in an automobile
accident on July 4, 1995 in Memphis, Tennessee. The accident occurred when the Broughs, while
traveling down Kirby Road with their minor children, collided with an oncoming car driven by
Muriel Adcroft (Ms. Adcroft). At thetime of the accident, the Broughs held an uninsured motorist
policy with State Farm Mutual Automobile Insurance Company (State Farm).

On April 6, 1996, the Broughs and their minor children filed suit against Ms. Adcroft.
Processwas served on State Farm as the uninsured motorist carrier pursuant to sections 56-7-1201,
et. seq. of the Tennessee Code. Ms. Adcroft and State Farm filed answers to the complaint
contesting their liability.

The Brough’ s case, however, never proceeded to trial. On April 28, 1998, the court issued
orders approving settlements for the claims of the Broughs minor children. Soon after, the
individual claims of Mr. and Mrs. Brough were submitted to an arbitrator. All parties agreed to
minimum and maximum awards deemed appropriatefor the arbitration. The minimum award was
set at $140,000.00, with $300,000.00 asthe maximum. Asaresult of successful arbitration, Mr. and
Mrs. Brough were awarded $140,000.00, which State Farm paid on December 16,1998. Following
payment of the $140,000.000, the parties entered a consent order of dismissal with prejudice
acknowledging the settlement between the parties.

Upon retaining new counsel, on June 2, 2000, Mr. and Mrs. Brough motioned the court to
vacate the arbitration award pursuant to section 29-5-313 of the Tennessee Code.! Although the
court failed to find that the arbitrator acted corruptly, fraudulently, or improperly, the court
nevertheless granted the motion. The court’s decision was based on an appearance of impropriety
resulting from rel ationships between the arbitrator and other parties to the suit.

Pursuant to the court’s order, the matter was resubmitted to arbitration. This time, the
arbitrator awarded the Broughs $245,000.00: $235,000.00 to Mrs. Brough for her injuries and
$10,000.00 to Mr. Brough for loss of consortium. The court entered an order of judgment on
December 1, 2000 confirming the arbitration award.

The Broughs filed a motion with the court seeking prejudgment interest on the awards. On
March 13, 2001, an order was entered awarding $71,042.72 of prejudgment interest to the Broughs.
Theinterest award consisted of two parts. First, the court awarded interest on the $140,000.00 from

! Section 29-5-313 of the Tennessee Code states in pertinent part:

(a) Upon application of a party, the court shall vacate an award where:
(1) The award was procured by corruption, fraud or other undue means;
(2) There was evident partiality by an arbitrator appointed as a neutral or corruption in any
of the arbitrators or misconduct prejudicing the rights of any party;
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theinitial arbitration calculated at ten percent annum beginning at the date of injury and extending
until December 16, 1998, the date the $140,000.00 was paid to the Broughs. Second, the court
awarded interest on the additional $105,000.00 from the second arbitration cal cul ated at ten percent
annum beginning December 16, 1998 and extending until entry of the judgment. State Farm now
appeals the circuit court’s decision to award prgudgment interest and disputes the court’ s method
of calculation. The Broughs also contend that the trial court erred in calculating the prejudgment
interest.
| ssues

There are two issues, as we perceive them, presented for our review:

l. Whether the lower court abused its discretion in awarding the Broughs prejudgment
interest; and

. If the Broughs were entitled to prejudgment interest, whether the lower court erred
inits calculations of the award.

Standard of Review

Section 47-14-123 of the Tennessee Codeveststrial courtswiththeauthority togrant awards
of prejudgment interest as equity requires. Such awards are granted in the court’ s sound discretion
and will not be disturbed on appeal “unless the record reveds a manifest and palpable abuse of
discretion.” Spencer v. A-1 Crane Serv., Inc.,, 880 S.W.2d 938, 944 (Tenn. 1994). Asstated by our
supreme court:

Thisstandard of review clearly veststhetrial court with considerabledeferenceinthe
prejudgment interest decision. Generally stated, theabuse of discretion standard does
not authorize an appd |l ate court to merely substitute its judgment for thet of thetrial
court. Thus, in caseswherethe evidence supportsthetrial court’ sdecison, no abuse
of discretion is found.

Myint v. Allstate Ins. Co., 970 S.\W.2d 920, 927 (Tenn. 1998).

The deference given totrial courts with regard to prejudgment interest, however, should not
be considered “ synonymouswith rubber stampingatrial court’ sdecision.” Scholzv. S.B. Int’l, Inc.,
40 S\W.3d 78, 82 (Tenn. Ct. App. 2000). Instead, “an abuse of discretion existswhenthereviewing
courtisfirmly convinced that thelower court has made amistakeinthat it affirmatively appearsthat
the lower court's decision has no basis in law or in fact and is therefore arbitrary, illogical, or

unconscionable.” Statev. Brown & Williamson Tobacco Corp., 18 S.W.3d 186, 191 (Tenn. 2000).

Law and Analysis



With regard to the first issue, several factors guide courtsin determining whether to award
prejudgment interest. First and foremost, equity should serveastheguiding principle. TENN. CODE
ANN. 847-14-123 (2000); Myint, 970 SW.2d at 927. Accordingly, courts must look to the facts of
each case and determine whether awarding prejudgment interest would be fair under the
circumstances. Myint, 970 SW.2d at 927.

When considering fairness, certainty concerning either the existence or amount of an
obligation bolstersalitigant’ sclaim that prejudgment interest would be proper. 1d. Asnoted by our
supreme court, however, the converse is not necessarily true. 1d. Instead, when the existence or
amount of aclam isuncertain, general notions of equity can still support an award for prejudgment
interest. Uncertainty of aclaim or itsamount will never mandate therejection of alitigant’sclaim
for prejudgment interest. 1d.

When reviewing the issues, this Court must also remember the purpose of awarding
prejudgment interest. Pregudgment interest is not awarded to punish a wrongdoer. Instead, its
purposeis to ensure that plaintiffs receive full and adequate compensation for their injuries. 1d.
Plaintiffs, in effect, often receive two injuries because of atort: actual damages from thetort itself
aswell aslost use of funds over timeresulting from thetort. Scholz, 40 SW.3d at 82. By awarding
prejudgment interest, a court compensates the plantiff for lost use of funds.

In the case sub judice, we find sufficient evidence supporting the lower court’ s decision to
award prejudgment interest and hold that the lower court did not abuse itsdiscretion in that respect.
Several facts support our conclusion. Wefirst note that State Farm has never disputed the existence
of the Brough’sclaim against it. Instead, State Farm argues that the damages under the Brough’'s
claimwere not ascertai nabl e by computation or any recognized standard of valuation and, thus, were
uncertain. State Farm further argues that because the damages were uncertain, the lower court
abused its discretion in awarding prejudgment interest.

We find State Farm’s argument to be unpersuasive. Certainty of either the existence of a
claim or the proper amount of damages helps support awards of prejudgment interest. 1d. State
Farm’ sarguments concernonly thelatter. Our focus, however, must also look to whether there was
certainty of theclaimitself. Our review of therecord revedsthat there was certainty asto thedaim
held by the Broughs. Accordingly, this certainty helps support the trial court’s decision to award
prejudgment interest.

In addition, our supreme court has stated that the criteria used to determine the propriety of
prejudgment interest awards, “if strictly construed, could prohibit the recovery of prejudgment
interest in the vast majority of cases.” Myint, 970 SW.2d a 927. Accordingly, even if uncertainty
of aclaim or damages associated with that claim exists, such uncertainty should never mandate the
denial of prejudgment interest. Ingtead, as stated above, equity should always remain the polestar
in determining whether to award prejudgment interest.



Here, thetrial court found that an appearance of impropriety existed in theinitial arbitration
proceedings. Further, becauseof the gpopearance of impropriety, asecond arbitration was conducted,
whereinthe Broughsreceived aconsiderably larger award. Thesecircumstancesclearly placeequity
ontheBrough’ ssideand support their clamfor prgudgment interest. Accordingly, findingno abuse
of discretion, weaffirmthetrial court’ sdecisionand hold that the Broughswere entitled to an award
of prejudgment interest.

Having determined that an award for prejudgment interest would be proper in this case, we
must now turn to the second issue raised for our review: whether the trial court erred in calculating
the prejudgment interest award. Both parties to this appeal dlege that the trial court erred in
calculating the award. State Farm allegesin part that the award should not have included interest
on the initid award of $140,000.00 because the Broughs agreed to accept that amount as full
compensation for their damages. The Broughs arguethat they deserve interest on the entire award
of $245,000.00 from the second arbitration.

Asstated above, prejudgment interest servesto compensate plaintiffsfor thelost useof their
funds. Thisgoal failsto be served by thetrial court’s method of calculation. Although an award of
$140,000.00 was initially entered in favor of the Broughs, the award was vacated due to an
appearance of impropriety and replaced with an award of $245,000.00 upon further arbitration. The
second award, being the only valid remaining award, representsthe damages actually suffered by the
Broughs. Accordingly, we hold that the Broughs are entitled to receive prejudgment interest on that
amount.

State Farm argues that because the Broughs agreed to accept $140,000.00 as full
compensation for their damages in the first arbitration, equity requires a denid of prejudgment
interest on that amount. With the peculiar circumstancesof thiscase, however, wedisagreeand find
that equity supports a greater award. When the Broughs agreed to accept the initial $140,000.00,
they were unaware of the factswhich led to the necessity of the second arbitration. Specifically, the
Broughswere unaware of the potential impropriety resulting from arel ationship between State Farm
andthearbitrator. Upon discovering thisfact, however, amotiontovacatethe arbitration award was
requested by the Broughs and granted. Simply put, the Broughs should not be bound by their
decision to accept the $140,000.00 under these circumstances.

A proper award of prejudgment interest in this case must reflect the final valid arbitration
award of $245,000.00. Accordingly, we vacate the court’ s order awvarding the Broughs $71,042.72
of prgudgment interest and remand this case to the trial court for a proper calculation of interest.
Upon remand, prejudgment interest should be awarded on the second award of $245,000.00
calculated at ten percent annum beginning the date of injury and extending until December 16,1998
when the $140,000.00 payment was made to the Broughs. The award should aso contain interest
on theremaining $105,000.00 cal cul ated at ten percent annum beginning on December 16, 1998 and
extending until entry of the find judgment.



Conclusion

For the foregoing reasons, the decision of the chancery court is affirmed in part, vacated
in part, and remanded for further proceedings consistent with this opinion. Costs of this appeal
are taxed against the Appdlant, State Farm Mutual Automobile Insurance Company, and its
surety, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



