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OPINION

In thisdivorce action, the mother appealsfrom the Trial Court’ s Judgment awarding
custody of the parties’ minor child to the father and dividing the paties’ marital assets.

The partieswere married in 1975, and separated in 1993, and at the time of trial had
four children, only one of whom was a minor.

The Trial Judge, in awarding custody to the plaintiff father, stated: “. . . the minor



child shall be able to stay with her mother as much as she desires, aubject to plaintiff's overal
supervision.”

The mother argues that the evidence preponderates against the Trid Court’s award
of custody tothefather. Our standard of review of aninitial custody determination is“de novo upon
the record of thetria court, accompanied by a presumption of thecorrectnessof thefinding, unless
the preponderance of the evidenceis otherwise.” Hassv. Knighton, 676 S.W.2d 554 (Tenn. 1984).
Moreover, because custody decisions are factually based and often aredetermined by the credibility
of thewitnesses, our Courtishesitant to reversethetrial courts' decisionsbecausethetrial judgewas
present and was able to observe the witnesses testify and judge their credibility. Adelsperger v.
Adelsperger, 970 SW.2d 482 (Tenn. Ct. App. 1997).

The paramount concernin custody casesisthewelfareand best interestsof thechild.”
Koch v. Koch, 874 SW.2d 571 (Tenn. Ct. App. 1993). To detemine what is in the child’s best
interests, courts are instructed to consider the issue in light of the factors set forth in Tenn. Code
Ann. 836-6-106.

The evidence establishes that the child has emotional bonds and affection for each
of her parents, in that shetestified she had no problem with either parent, but smply preferred living
with her mother at the time of the divorce hearing. From the time of theparties' separation in 1993
t0 1999, she had lived with her father. The mother conceded that the daughter and father had agood,
close relationship, and during the time the daughter lived with the father the mother had not been
around, but did keep in touch by telephone and some visits.

The evidence established that the father was the primary care giver for the child
during the yearsthe mother was absent, and therewasvirtually no financial support from the mother.
Alsointhefather’ sfavor wasthefact that he provided continuity and stability for the children during
the yearsthat mother was absent, assuring that their needs were met and their attendance at school.
The daughter, during her testimony, expressed her preference for where she lived in this manner:

Q. S0, just to make sure | understand, you have no problems with your dad, no
problems with your mother, you would just prefer to live with your mother
at thistime.

A. Right.

The evidence does nat preponderate against the Trial Judge’ s determination on this
issue. Essentially, theTrial Judge determined that the father had been the stable care provider over
the years, and would continue in that role and providing for the child’s needs. The Judge made it
clear that shewould be able to “ stay with her mother as much as she desired, but required the mother
to contribute support for the child to thefather, who would continue in his supervisory capacity as
custodian.”



We affirm the Judgment of the Trial Court on this issue, which renders moot the
mother’ sissue regarding child support and insurance.

Ontheissue of property settlement, Tenn. Code Ann. 836-4-121(a)(1) instructs that
thetrial courtisto*“equitably divide” theparties marital property*in proportions asthe court deems
just.” Factorsto takeinto account for an equitable distribution for thetrial court to consider, are set
forth in Tenn. Code Ann. §36-4-121(c).

Our review of the Trial Court’ s property didribution isde novo with a presumption
of correctness, unless the preponderance of the evidence is otherwise. Tenn. R. App. P. 13(d);
Mondelli v. Howard, 780 S.W.2d 769 (Tenn. Ct. App. 1989). Thetrial court has broad discretion
in such matters, and its decision is given great weight on appeal. 1d.

In this case, the court valued the parties’ real property a $40,000.00, and awarded it
to the husband. The husband was also ordered to pay al of the marital debts, which totaled
$15,900.00, and was ordered to pay the wife $4,000.00 in installments, with husband’ s retirement
being split equally between the parties.

The proof regardng the parties real property was the testimony of the parties,
wherein thefather testified the house was worth approximately $30,000, and their half of the other
land was worth approximately $5000.00. The mother testified shedid not know what the other land
was worth, but she felt the house was worth approximately $60,000.00. The was no professional
appraisal of the property. The houseis ahabitat for humanity house which was purchased in 1982
for $32,000.00, and is apparently in need of significant repairs.

The evidence in this case does not preponderate against the Trial Court’ svaluation.
See Koch v. Koch, 874 SW.2d 571 (Tenn. App. 1993). The father had supported the parties’ four
children on hisown for six years, and was ald e to keep the house and provide for all thechildren’s
needs with virtually no help from the mother, with much of the outstanding indebtedness being
incurred in connection with these efforts. We conclude fromall of the evidence and circumstances
that the property division was equitable. See Ellisv. Ellis 748 SW.2d 424 (Tenn. 1988).

The Judgment of the Trial Court is affirmed, with the cost of the appeal assessed to
Cheryl Lynn Vincent, and the cause is remanded.

HERSCHEL PICKENS FRANKS, J.



