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OPINION
Inthisaction for damagesfor personal injurieswhich resulted from asection of steel
railing falling on plaintiff on a construction site, the jury returned averdict for damages which was
approved by the Trial Court. The defendant has appeal ed.

Defendant has raised the following issues:

1 Whether the trial court erred in allowing the jury to establish a new
construction industry standard without any expert testimony?

2. Whether thetrial court erredinfinding that Everhart’ sactionswere the cause
of plaintiff’sinjuries?



3. Whether the jury’s award of $200,000.00 based upon $1,500.00 in medical
expenses was supported by the evidence?

Wearerequired to review the record to determine whether thereisany material evidenceto support
thejury’ sverdict. Tennessee Rules of Appellate Procedure, 13(d). Questionsof law are reviewed
de novo. Union Carbide Corp. v. Huddleston, 854 S.\W.2d 87 (Tenn. 1993).

The parties agree that the issue of whether a person owes aduty of care to another is
a question of law. See McClung v. Ddta Sguare Ltd. Partnership, 937 SW.2d 891, 901 (Tenn.
1996).

It isappropriate in some casesto determine whether an established industry standard
was breached. Goodermote v. Sate, 856 SW.2d 715 (Tenn. Ct. App. 1993). Theissuesraised in
this case, however, require us to review and evaluate all of the evidence heard by the jury. Our
review reveals that the transcript does not contain all of the evidence heard by the jury. The
testimony of several witnesses was not transcribed, nor were their depositions made exhibitsto the
record. Asbearson thefirstissuein particular, the testimony of Vernon Brown and Roger Conley
are not in the record.

We cannot review all of the evidence and must conclusively presume that the Tria
Court’ sJudgment iscorrect and supported by theevidence. SeeVaccarellav. Vaccarella, 49 S.W.3d
307 (Tenn. Ct. App. 2001); Edmundson v. Grisham, 1999 WL 1101886 (Tenn. Ct. App. Oct. 6,
1999). It isthe appellant’ s responsibility to provide a proper record and transcript of the evidence
on appeal. Nickasv. Capadalis, 954 S.W.2d 735 (Tenn. Ct. App. 1997). Also see: Sparkle Laundry
& Cleaners, Inc. v. Kelton, 595 S.\W.2d 88 (Tenn. Ct. App. 1979); Beaty v. Hood, 306 SW.2d 671
(Tenn. Ct. App. 1957).

Accordingly, we are constrained to affirm the jury verdict and Judgment of the Trial
Court and remand, with the cost of the appeal assessed to appel lant.

HERSCHEL PICKENS FRANKS, J.

The jury assessed 55% of the fault for the accident to defendant, and 45% to the plaintiff,
and the Trial Court entered judgment in the amount of $110,000.00 for plaintiff’s personal injuries
and medical expenses.

ZAlso, thetranscript before us recites that Bruce Henderson, Ph.D. testified. Livetestimony
was heard, but isnot intherecord. Also, the testimony of Sharon Roberts was heard, and a portion
of Wade Robertsdeposition “wasread”. None of theforegoing evidenceisin the record before us.
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