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OPINION
Facts and Procedural History

Jean Helen West (Ms. West) was an elderly paient at Winchester Health Care Center
suffering from Alzheimer’ stype dementia. During much of the time Ms. West was a patient at the
care center, John B. Cunningham (Mr. Cunningham) held a power of attorney, which enabled him
to handleher financia affairs. Mr. Cunningham, however, passed away |eaving no oneto atend to

Ms. West’ s needs.

On May 19, 1998, Floyd R. Blackwell, Sr. (Mr. Blackwell) and Theresa Joan Cunningham
(Ms. Cunningham) petitioned the probate court of Franklin County, Tennessee to be appointed co-



conservators of the person and estate of Ms. West. The probate court granted the petition and
appointed Mr. Blackwell and Ms. Cunningham co-conservators on June 2, 1998. The
conservatorshipwould last essthan eight months, however, dueto Ms. West’ sdeath on January 23,
1999. Ms. Cunningham and Mr. Blackwell were both compensated $1,200.00 for their services as
Co-conservators.

Mr. Blackwell, at all times relevant to this appeal, owned and operated Johnson-Blackwell
Funeral Home. Mr. Blackwell testified that before he became a co-conservator and before Ms.
West’ s death, Mr. Cunningham professed a desire to transfer Ms. West's prepaid burial insurance
policy from Moore Cortner Funeral Hometo Mr. Blackwell’ sfuneral home." Thepolicy, however,
was never transferred by Mr. Cunningham. Instead, after Mr. Cunningham’s death and after Mr.
Blackwe| became a co-conservator, Mr. Blackwell and Ms. Cunningham transferred the policy to
Mr. Blackwell’s funeral home.

Upon Ms. West’ s death, Ms. Cunningham and Mr. Blackwell approached their attorney to
determine if they had the authority to handle Ms. West’s funeral arrangements. The attorney
indicated that as co-conservators, their authority over the estate extended past Ms. West’ s death for
the purpose of arranging her funerd. The decision wasmadeto allow Mr. Blackwell’ sfuneral home
to arrange the funeral. Mr. Blackwell testified that Ms. Cunningham made all of the decisions
regarding Ms. West's funeral including the services and products selected. Mr. Blackwell’s
testimony indicates that he merely provided Ms. Cunningham with the catalogs used to select the
casket and vault and played no part in the decision making process.”

The cost of the funeral totaled $26,367.75 and was the most expensive funeral ever
performed by Mr. Blackwell. Other than Ms. West' s, the costliest funeral arranged by Mr. Blackwell
was completed for approximately $12,000. The unusually high costs associated with Ms. West's
funeral resulted from the purchase of a high-end casket and vault. The casket, costing the estate
$7,227.50, was marked up approximately 300 percent according to thetestimony of Mr. Blackwell.
The solid bronze vault, costing the estate $14,100, was marked up approximately 100 percent.
Accordingly, it appearson the purchase and sal e of the vault and casket alone, Mr. Blackwell earned
aprofit of approximately $12,000. Mr. Blackwell testified that percentage mark-ups on the casket
and vault were the mark-ups he applied to all casketsand vaults. Accordingly, the higher the price
of the items sold, the higher Mr. Blackwell’ s profits would be.

! Under this policy, Ms. West wastheinsured and Ms. Cunningham wasthe beneficiary. The policy also listed
a “certificate holder.” Although not abundantly clear from the record, the policy listed a funeral home referred to as
acertificate holder. The certificate holder was apparently to collect on the proceedsfrom the beneficiary for the funeral
costs. Thus, when discussing the transfer of the policy to Mr. Blackwell’sfuneral home, we areindicating achange in
the listed certificate holder.

2 Ms. Cunningham passed away beforetheproceedingswereheld. Accordingly, Ms. Cunningham’ stestimony
was unavailable.
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Ms. West's funeral was paid for out of Ms. West’s estate as well as by the prepaid burial
insurance policy. Before the funeral, a check totaling $3,000.00 was written by Ms. Cunningham
to Mr. Blackwell’s funeral home. Mr. Blackwell utilized these funds as a down payment on the
casket. Thefundsfromtheburial policy, totaling $7,731.93 werealso givento Mr. Blackwell. The
amount still owed on the funeral was paid to Mr. Blackwell by check. Mr. Blackwell filled out this
check for $15,527.83 andtook it to Ms. Cunningham for her signature. Ms. Cunningham signed the
check and Mr. Blackwell cashed it.

Ms. Cunningham and Mr. Blackwell filed afirst and final accounting with the probate court
on March 15, 1999. The accounting listed only the $3000.00 down payment check for funeral
expenses. Mr. Blackwell gave several reasonsin histestimony asto why the $15,527.83 check and
the buria policy funds were not listed. First, Mr. Blackwell testified that the check had not
“cleared” the bank when the accounting was written. It appears from the record, however, that the
check had cleared the bank on March 5, 1999, ten days before the accounting wasfiled. Weassume,
most likely, Mr. Blackwdl meant that the check had not yet been returned with the following
month’s statement. Mr. Blackwell further testified that although both he and Ms. Cunningham
signed the accounting, Ms. Cunningham had control over theinformation needed for the accounting
and that she was the one to prepare the accounting.

Ms. Cunningham passed away on March 11, 1999, soon after the first and final accounting
wasfiled. In August 1999, Mr. Blackwell filed a motion with the probate court to amend thefirst
and final accounting. The amended first and final accounting contained several alterations to the
original accounting, including the addition of the $15,527.83 check paid to Mr. Blackwell’ sfuneral
home and the burial policy proceeds.

David Pitts(Mr. Pitts), aninterested party, objected tothe accounting and ahearingwashedd
on April 18, 2000. At the hearing, Mr. Blackwell wasthe only oneto testify to the transactions due
to the deaths of other knowledgeable parties. The court requested briefs from all interested parties
before a decison could be made. On June 7, 2000 the court issued an order acknowledging Mr.
Blackwell’s testimony that he declined to act in his capacity as conservator with respect to the
funeral arrangements and never signed any checks. The order required Mr. Blackwell to return the
proceeds from the burial policy to Ms. West’s estate, approved the accounting in dl other respects,
and closed the conservatorship. Thus, theprobate court approved only $18,635.82 of the$26,367.75
funeral bill. The probate court further ordered that all attorney’ s fees resulting from the litigation
be paid by Ms. West’s estate.

Mr. Pitts appeals the probate court’s decision and raises the following three issues for
review:

l. Whether Mr. Blackwell breached his fiduciary duty to Ms. West when he provided funeral
and burial services for her while continuing to maintain his position as co-conserveor;

. Whether the court erred in ordering the feesof Mr. Blackwell’ s attorney, Fannie Harris, and
the conservator’ s fee of Mr. Blackwel be paid from Ms. West’ s estate;
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[11.  Whether the funeral and burial expenses were reasonable and proper under section 34-11-
113(e) of the Tennessee Code.

Standard of Review

Wereview thiscasedenovo upon therecord with apresumption of correctnessof the probate
court’ sfindings of fact unless the preponderance of the evidence is otherwise. Conclusions of law
are reviewed de novo with no presumption of correctness. TENN. R. App. P. 13(d).

Law and Analysis

Our review beginswith an analysisof Mr. Pitt’ sfirst issue: whether Mr. Blackwell breached
fiduciary duties owed to Ms. West. Pursuant to section 34-11-113 of the Tennessee Code, the
fiduciary duties owed by a conservator “shall not cease at the death of the disabled person, but shall
continue for the sole purpose of making reasonable and proper funeral arrangements for the
disposition of the remains of the disabled per, at death.” Thus, Mr. Blackwell remained afiduciary
to the estate of Ms. West upon her death with regard to the funera arrangements, and his actions
should appropriately be analyzed under the constraints demanded by holding such a position.

In Grahl v. Davis, 971 SW.2d 373 (Tenn. 1998), Justice Drowota provided a thorough
summary of thefiduciary duties surrounding the relationship between conservator and ward, which
we quote:

... The purpose of appointing a conservator is"to preserve the estate of an incompetent or
disabled person.” Tenn.Code Ann. 8 34-4-202 (1991 Repl.). Pursuant to Tenn.Code Ann.
§ 34-4-207 (1991 Repl.), aconservator "shall have the same dutiesand powers asaguardian
of a minor, and all laws related to the guardianship of a minor shall be applicable to a
conservator.” A conservator occupies afiduciary position of trust of the highest and most
sacred character. SeeMeloy v. Nashville Trust Co., 177 Tenn. 340, 149 SW.2d 73 (1941).
The conservator isto manage the conservatee's estate to the best advantage. See Steele v.
Reese, 14 Tenn. (6 Yer.) 263 (1834). The conservator should endeavor to manage theestate
sothat if theincompetent person recovers, he or shewill find the estate as nearly as possible
in the same condition ashe or sheleftit. SeeFoltsv. Jones, 175 Tenn. 77, 132 S.W.2d 205,
208 (1939). A conservator should not change the character of the conservatee's property
interests unless the change is necessary to protect and promote the interests of the
conservatee. 1d. In considering aconservator'srequest to cash alifeinsurance policy for the
benefit of the conservatee's estate, this Court, in Folts v. Jones stated:

Beforethe character of theinterestin property hed by a[conservateg] can be changed,
it must be made manifest that it is necessary to protect and promote his interest.

Although as a rule, the court will preserve, as far as possible, the interests of the
succession, this rule yields to the paramount rule which makes the [conservatee's]
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welfare the first consideration without regard to the rights of those who may have
eventually rights to succession.

1d.; seealso Morrisv. Morris, 195 Tenn. 133, 258 SW.2d 732 (1953).

A conservator is not the alter ego of the conservatee, however, and hasno authority to
exercise an elective right or power of the conservatee. Folts, 132 SW.2d at 207. Therefore,
a conservator has no authority to terminate joint accounts in which the conservatee has an
interest or to change a beneficiary on alife insurance policy. Folts, 132 SW.2d a 207; see
also Howard v. Imes, 265 Ala. 298, 90 So.2d 818 (1956); In re: Estate of Wright, 430 Mich.
463, 424 N.W.2d 268 (1988); Hendricks v. Grant County Bank, 379 P.2d 693, 697 (Okla.
1963); Matter of Guardinaship of Rich, 520 N.W.2d 63 (S.D. 1994); Rozycke v. Sroka, 3
[11.App.3d 741, 279 N.E.2d 155 (1972); Matter of Estate of Briley, 16 Kan.App.2d 546, 825
P.2d 1181 (1992); Maess v. Greenfield, 547 SW.2d 777 (Ky. Ct. App. 1977); Strain v.
Rossman, 47 Or.App. 57, 614 P.2d 102 (1980). Instead, the conservator must petition the
court, and the court, on behalf of the conservatee, can exercisesuch an dectionif it isclearly
proven to be in the best interests of the conservatee. Foltsv. Jones, 132 SW.2d a 207; see
also Schlieper v. Rust, 46 111.App.3d 319, 4 1ll.Dec. 817, 822, 360 N.E.2d 1192, 1197 (1977);
Rozyckev. Sroka, 279 N.E.2d at 158.

A conservator owes the conservatee an undivided duty of loyalty. 18 Tenn. Juris.,
Mentally 111 and Other Incompetents, § 8, p. 323 (1984). The conservator cannot be allowed
by law to have any inducement to neglect the interests of the conservatee. Freemanv. Martin,
181 Tenn. 470, 181 SW.2d 745, 746 (1944). Therefore, itisgeneraly held that aconservator
violates his or her fiduciary duty by acquiring, by purchase or otherwise, the property of the
conservatee. |d.; seeasoLaniusv. Donndl, 222 Tenn. 58, 432 S.W.2d 659(1968).

Grahl, 971 SW.2d at 377-78 (footnote omitted).

The Tennessee Supreme Court has al so discussed possible conflicts arising from transactions
between a conservator and ward. In Meloy, the court noted the similarity of the fiduciary duties
owed by trustees and conservators and stated that the duties of the conservator are more stringently
appliedthanto other classes of trusts. Meloy, 149 SW.2d at 75. Thecourt, borrowing from the case
law of asister state, further stated, “Nothing in the law of fiduciary trustsis better settled than that
the trustee shall not be allowed to advantage himself in dealings with the trust estate. He shall not
be allowed to serve himself under the pretense of serving hiscestui quetrust.” 1d. (citation omitted)
(emphasis added).

Here, the testimony given by Mr. Blackwell demonstrates the difficulty inherent in any
transaction between conservator and ward:

Q: Now, as conservator of her estate, did you not redize that you were doing business
with yourself?



A: No, | did not.

Q: Y ou didn’t realize that you as a conservator when you made this transaction you were
going to be doing business with [Floyd] Blackwell, the undertaker?

A: Yes.

Q: And under that policy, if you buried her for that anount of money you were going to
make a profit, weren’t you?

Yes.

Q

And, so, you actually were going to make money from your conservator — or the
conservatee' s estate?

| would be paid by the estate, that’s correct.
But you were also being paid to conserve her estate?

That’ s correct.

o » O >

So, on one hand you are paying to take care of it, and on the other hand you were
having her pay you money?

A: Yes.

Throughout Mr. Blackwell’ stestimony, hevigorously deniesany involvement intheselection
process, which led to the large profit he received from Ms. West' s estate. Mr. Blackwell testified,
however, that he would have received a profit no matter what products were selected. The
significance of thistestimony is further exemplified giventhe fact that Mr. Blackwd | played arole
in the decision to have the funera at his funeral home and in having the prepaid burial policy
arranged for his benefit.

Although Mr. Blackwell’s testimony appears to indicate his removal from the selection
process, as a co-conservator his dutiesto Ms. West’ s estate remained as a matter of law. Without
court involvement either approving the transaction beforehand or removing him from the position
of co-conservator, Mr. Blackwell’ sduty to Ms. West’ s estate survived any distance he attempted to
place between himself and the selection process. We do not find any indication of fraud or deceit
in the transaction between Mr. Blackwell and Ms. West’s estate, and do not imply that any such
fraud or deceit was found. The finding of fraud or deceit, however, is not necessary for our
conclusion that Mr. Blackwell improperly benefitted from the transaction.



Mr. Blackwell argues that he has overcome any presumption of a breach of fiduciary duty
because the services provided were necessary, reasonable, and proper and, further, promoted Ms.
West's best interest. Mr. Blackwell correctly states that there can be no dispute that the funeral
services were necessary and promoted Ms. West’ s interest. Mr. Blackwell’ s argument, however,
focuses on the services provided by him through his funeral home instead of the transfer of the
prepaid burial policy and the decision for hisfuneral hometo handlethe arrangements. Asindicated
by the prepaid burial policy, Ms. West had made the decision to have her funeral handled by Moore
Cortner Funeral Home before becoming incompetent. Mr. Blackwell offered no proof that the
switch to his funeral home was necessary, reasonable, or proper in any respects. Although Mr.
Blackwdll refersto adesire by aformer atorney-in-fact to transfer the policy, the decision wasmade
by Mr. Blackwell and Ms. Cunningham for Mr. Blackwell’s funeral home to handle the
arrangements.

Wealsofind Mr. Blackwell’ s argument that the issue of breach of fiduciary duty isnot “ripe”
for review to be without merit. Throughout the hearing in probate court, Mr. Pitts referred to Mr.
Blackwell’ sfiduciary dutiesto Ms. West’ sestate. Thus, theissuewaslitigated eventhough thefinal
order of the probate court failed to include the reasoning for itsfindings. Themerefact that thefinal
order did not specifically refer to Mr. Blackwell’ sfiduciary duties does not preclude this Court from
reviewing the issues addressed by the court.

Thus, under the facts of this case, we hold that Mr. Blackwell, as a matter of law, was not
entitled to earn a profit from the estate of Ms. West. Any profit earned by Mr. Blackwdl in
connection with Ms. West’ s funeral and burial should not have been approved. Accordingly, with
regard to thisissue, the probate court’ s approval of the accounting isvacated. We remand this case
for adetermination of the reasonable and necessary funeral expenses commensurate with an estate
thesizeof Ms. West's. Thisamount may be approved in the final accounting so long asit does not
exceed the actual expensesincurred by Mr. Blackwd |’ sfuneral homein handling the arrangements.

With regard to the second issue raised by Mr. Pitts, we hold that the probate court erred in
ordering Mr. Blackwell’ s attorney’ s fees associated with his defense of the amended first and final
accounting be paid by Ms. West's estate. Because neither this Court nor the parties to this action
find precedent concerning the payment of attorney’ s feesin defense of a conservator’ s accounting,
we deem it proper to analogize this situation to the defense of an executor’ s accounting. When an
accounting prepared by the fiduciary of an estate is challenged on grounds of breach of fiduciary
duty, the fiduciary may collect attorney’ s fees only where the accounting is successfully defended
in al respects. In re Estate of Wallace, 829 S.\W.2d 696, 704 (Tenn. Ct. App. 1992). “If the
[fiduciary] does not prevail completely, or where it is partially to blame for the bringing about
unnecessary litigation, the [fiduciary] rather than the estate should be responsible for its legal
expenses.” 1d. (citations omitted).

Here, Mr. Pitts objected to the accounting raising allegations of breach of fiduciary duty. As
aresult of this objection, the probate court ordered Mr. Blackwdl to return the proceeds of the
prepaid burial palicy to the estate. Thus, because Mr. Blackwe | was unsuccessful in completely
defending the accounting, his attorney’ s fees should not be paid for by Ms. West’s estate.
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With regard to the conservator’s fee paid to Mr. Blackwell, however, we affirm the decision
of theprobate court. Itisapparent fromtherecord that Mr. Blackwel | provided servicesto theestate
other than through his involvement with Ms. West’s funeral and burial. Thus, we find no error in
the probate court’ s award of compensation for those services.

Because we vacate the probate court’s order confirming the accounting and remand for a
determination of the reasonable and necessary funeral expenses not to exceed the actual expenses
incurred by Mr. Blackwell’ s funeral home, we fail to reach Mr. Pitts' third issue.

Conclusion

For the foregoing reasons, the decision of the lower court is affirmed in part, reversed in part,
vacated in part, and remanded for further proceedings consistent with this opinion. Costs of this

appeal are taxed equally against the Appellant, Mr. Fitts, and his surety, and the Appellee, Mr.
Blackwell, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



