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OPINION

On April 25, 1996, Ms. Hawks s driver license was revoked by the Tennessee Department
of Safety (“the Department”) as the result of a DUI conviction on March 28, 1996. Although she
becameeligibleto reinstate her license or goply for anew license one year after the revocation, she
did not do so until December of 1997.

On September 10, 1997, while at work, Ms. Hawks received information that her one year
old childwassick and running ahigh fever. Sheleft work and received another page that her five
year old son, a school, was also sick and had to be picked up. On her way to pick up her sick



children to take them to the doctor, Ms. Hawks was stopped for speeding by the Lakewood Police.
When asked to produce her driver license, Ms. Hawks told the police officer that she did not have
alicense as it had been revoked. Later, Ms. Hawks stated that, although she was aware that her
license had been revoked, she had been driving in order to hold ajob. She viewed the job as an
opportunity to improve her family’s situation and to raise the money necessary to pay the costs and
fees necessary to obtain a new or reinstated license. Ms. Hawks resided in a subsidized housing
project, has four children and has no other family residing in Nashville.

On September 16, 1997, the Department issued aforfeiture warrant pursuant to Tenn. Code
Ann. 8 55-50-504(h)(1). On December 19, 1997, Ms. Hawks ultimately paid the fees for a new
license and completed the other necessary steps. She wasissued a new license.

A hearing ontheforfeiturewasheld beforean administrativelaw judge (“ALJ’). Ms. Hawks
was not represented by counsel at the hearing. After considering the evidence, the ALJ ordered
forfeiture of Ms. Hawks s van, and Ms. Hawks filed a petition for review to the Chancery Court.
Upon review, thetrial court reversed the ALJ sorder of forfeiture ruling that the forfeture violated
the Excessive Fines Clauses of the United Statesand Tennessee Constitutions. Thisappeal followed.

Decisions of administrative agencies are reviewed by courts under the standard established
in the Tennessee Administrative Procedures Act. Tenn. Code Ann. §4-5-322 (1998). Generdly,
the court’ sreview islimited to the record, and the court’ s authority to reverse an agency decisionis
limited to specific situations set out by statute. Tenn Code Ann. 8§ 4-5-322(g) and (h). Thetrial
court herein reversed the Department’ sforfeiture decision becauseit found, pursuant to Tenn. Code
Ann. 8 4-5-322 (h)(1), that “the rights of the petitioner have been prejudiced because the
administrative findings, inferences, conclusions or decisions are in violation of constitutional or
statutory provisions.” Because the trial court’s determination that the forfeiture violates the
constitutional prohibition on excessive fines presents a question of law, our review is de novo.
“[T]he question whether a fine is congtitutionally excessive calls for the application of a
constitutional standard to the facts of a particular case, and in this context de novo review of that
guestion isappropriate.” United Statesv. Bajakajian, 524 U.S. 321, 336-37, n.10, 118 S. Ct. 2028,
2037-38 n.10 (1998).

The forfeiture of Ms. Hawks's vehicle was ordered pursuant to Tenn. Code Ann. § 55-50-
504(h), which provides:

(1) Thevehicle usedin the commission of aperson’ sviolation of § 55-50-504, when
theoriginal suspensionor revocation was madefor aviolation of §55-10-401[DUI],
or astatute in another state prohibiting driving under the influence of an intoxicant,
is subject to seizure and forfeiture in accordance with the procedure established in
title 40, chapter 33, part 2. The department is designated as the applicable agency,
as defined by § 40-33-202, for all forfeitures authorized by this subsection.
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(2) For purposes of clarifying the provisions of this subsection and consistent with
the overall remedial purpose of the asset forfeiture procedure, avehicleis subject to
seizure and forfeiture upon the arrest or citation of a person for driving while such
person’s driving privileges are cancelled, suspended, or revoked. A conviction for
the criminal offenseof driving while such person’ sdriving privilegesare cancelled,
suspended or revoked is not required.

There is no dispute that Ms. Hawks was previously convicted of violation of Tenn. Code
Ann. 8§ 55-10-401 and that her driver license had originally been revoked for that violation. There
is, however, dispute about the interpretation and application of Tenn. Code Ann. § 55-50-504, a
violation of which is aprerequisite to forfeiture by the explicit terms of the forfeiture statute.

Tenn. Code Ann. 855-50-504(a)(1) definesthe offensein question asdrivingon publicways
“at a time when the person’s privilege to do so is canceled, suspended or revoked because of a
conviction for . . . driving whileintoxicated under § 55-10-401. . ..” Thus, to subject avehicle to
forfeiture, the driver must bedriving at atimewhen hisor her license*“is’ revoked because of aDUI
conviction.

The initial question presented by these statutes, by the trial court’s holding, and by Ms.
Hawks' sargument iswhether aperson whose license hasin the past been revoked for drivingwhile
under the influence of intoxicants violates Tenn. Code Ann. 8 55-50-504(a)(1) by driving without
a license regardless of the length of time which has elapsed between the revocation and the
subsequent offense. An analysis of this question requires an examination of the statutory scheme
governing the privilege of driving on Tennesse€ s public ways.

We beginwith thebasic requirement that, in order to drive amotor vehicleon the highways
in the state, a person must have avalid driver license issued by the Department. Tenn. Code Ann.
§55-50-301. A driver may lose hisor her licensefor various reasons, and only the Department may
revoke or suspend alicense. Tenn. Code Ann. 8 55-50-502; Wilson v. State, 197 Tenn. 17, 19, 270
S.W.2d 340, 341 (1954) (while atria court is required to prohibit someone convicted of driving
under the influence from driving for a specified term, that prohibition does not constitute a
revocation of the person’s license, and the Department has authority to revoke alicense); Sate v.
Loden, 920 S.W.2d 261, 264 (Tenn. Crim. App. 1995) (atrial court doesnot have authority to revoke
adriver license).

The Department is statutorily required to revoke alicense upon receipt of evidence that the
licensee has been convicted of specified offenses, including driving while under the influence of an
intoxicant. Tenn. Code Ann. 8§ 55-50-501(a)(2). Nothing in this mandatory revocaion statute
establishes a specific duration for the revocation. However, Tenn. Code Ann. § 55-50-102(42)
defines“Revocation of driver license” as.



the termination by formal action of the department of a person’s driver license or
privilegeto operate a motor vehicle on the public highways, which termination shall
not be subject to renewal or restoration except that an application for anew license
may be presented and acted upon by the department after the expiration of at least
one (1) year after the date of revocation.

Thus, the statute establishes a mandatory duration of revocation of one year,' during which
the former licensee is ineligible for reinstatement of a license or issuance of a new license? In
addition, Tenn. Code Ann. § 55-10-403(a)(1) requires the sentencing court to enter an order
prohibiting a person convicted for the first time of DUI from driving a vehicle in the State for a
period of oneyear. In Ms. Hawks's case, she had been convicted of DUI on March 28, 1996, and
her licensewas revoked by the Department pursuant to that conviction on April 25, 1996. Shewas
stopped for speeding and charged with driving on a revoked license on September 10, 1997,
obviously atime outside the mandatory revocation period.

The question iswhether Ms. Hawkswas driving “ at atimewhen” her driving privilege was
revoked becauseof her DUI conviction, per Tenn. Code Ann. 855-50-504(a)(1). Ms. Hawksasserts
that, after the expiration of one year, her license was no longer revoked because of her DUI
conviction. Thetrid court determined that because the one-year revocation for DUI had expired,
Ms. Hawkswas not driving at atime when her license was revoked because of the DUI conviction.
Rather, the court determined that she was driving at a time when her license was canceled,
suspended, or revoked (without regard to cause), a separate offense defined in § 55-50-504(a)(1).
At the time of the seizure of Ms. Hawks' s vehicle, Tenn. Code Ann. § 55-50-504(a)(1) read:

A person who drives amotor vehicle on any public highway of this state at atime
when the person’s privilege to do so is cancelled, suspended, or revoked commits a
ClassB misdemeanor. A person who drives amotor vehicle on any public highway
of this state at atime when the person’ sprivilegeto do sois cancelled, suspended or
revoked because of aconviction for vehicular assault under § 39-13-106, vehicular

lThis one-year mandatory revocation conclusion is consistent with other statutes. Tenn. Code Ann. § 55-50-
502(f)(3), which provides for application for a new license one year after revocation; Tenn. Code Ann. § 55-50-
502(a)(1), which authorizes the Department to suspend a license “upon a showing by its records or other sufficient
evidence” that the licensee “has committed an offense for which mandatory revocation of license is required upon
conviction,” refersto the “time of mandatory revocation.” Similarly, Tenn. Code Ann. § 55-50-504(b) provides that
if the department receives a record of conviction of a person for driving while a license was revoked for specified
reasons, including aDUI conviction, the department “ shall extend the revocation for an additional period of one year.”

2The court may, however, order theissuance of arestricted driver licensein certain circumstances. Tenn. Code
Ann. § 55-10-403(d).
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homicide under § 39-13-213, or driving while intoxicated under § 55-10-4013 shall
be punished by confinement for not less than two (2) days nor more than six (6)
months, and there may be imposed, in addition, afine of not more than one thousand
dollars ($1,000).

Thetrial court determined that this statute created two offenses, but that the forfeiture statute
authorized forfeiturefor aviolation of either of the offensesif “the original suspension or revocation
wasmadefor aviolation of” the DUI statute. Tenn. Code Ann. § 55-50-504(h)(1). The court found
that Ms. Hawks' s vehicle was subject to forfeiture under the statute. Thus, the distinction made by
the trial court regarding the specific offense was not determinative to that court of whether Ms.
Hawks' s van was subject to forfeiture. However, the court did find the distinctionimportant in its
excessive fines analysis where the gravity of the offense is arelevant factor.

We agreethat Ms. Hawks' s vehicle was subject to forfeiture, but do not agree with the trial
court’sanalysisof Tenn. Code Ann. 8§ 55-50-504(a)(1). Whilewe agree that the subsection creates
two separate offenses, depending upon the cause for cancellation, suspension or revocation of the
license, we can find no basis in the statute for the distinction between driving at atime the license
is revoked and driving at a time the license is revoked for one of the enumerated offenses.
Additiondly, even though Ms. Hawks' s argument that once the mandatory revocation time period
hasexpired apersonisnolonger driving “at atimewhen” that person’ slicenseisrevoked (whatever
the cause), but instead isdriving without avalid license, has somelogical appeal, weare nonethel ess
convinced that this distinction is also not supported by the statutes.

The Department takes the position that adriver’ slicense which isrevoked remains revoked
until thedriver takesthe necessary stepsto obtain anew license. Thispositionissupported by Tenn.
Code Ann. 8 55-50-102(42), set out earlier inthisopinion.* According to that statute, revocation of
adriver license is atermination of the holder’s privilege to drive on public waysin this state. The
statuteclearly statesthat atermination [terminated license] may not berenewed or restored, but that,

3Tenn. Code Ann. § 55-10-401 actually defines the offense as driving under the influence of intoxicants and
drugs.

4Tenn. Code Ann. § 55-50-502(f)(3) contains similar language:

Any person whose license or privilege to drive a motor vehicle on the public highways has been
revoked shall not be entitled to have such license or privilege renewed or restored unless the
revocation was for a cause which has been removed, except that after the expiration of one (1) year
or the period of suspension prescribed by a court from the date on which the revoked license was
surrendered to and received by the department, such person may make application for a new license
as provided by law. . ..
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after the mandatory period, a new license may be applied for.> In other words, revocation is a
nullification which is without duration. Once alicense is revoked, it remains revoked.

Under that andys's, aperson who driveswithout alicense at any time after hisor her license
has been revoked, whether within or without the mandatory revocation period, commitsthe offense
of driving while the license is revoked, in violation of Tenn. Code Ann. § 55-50-504(a). This
interpretation is consistent with that applied in the context of criminal prosecutions for the offense.
Conviction for the criminal offense of driving on arevoked license requires proof of driving on a
Tennessee public road at a time when the driver’'s privilege to do so is canceled, suspended or
revoked. Statev. Green, 947 S.\W.2d 186, 189 (Tenn. Crim. App. 1997). The second element can
be proved by evidence that the license was “on revoked status” at the time of the offense. Satev.
McDonald, No. 02C01-9206-CR-00126, 1993 WL 312698, at * 3 (Tenn. Crim. App. Aug. 18, 1993).
For purposes of this offense, a license remains on revoked status from the time it is revoked,
regardless of the amount of time involved.® See Sate v. Hampton, No. 03C-01-9503-CR-00107,
1996 WL 366323, at * 2 (Tenn. Crim. App. July 3, 1996) (perm. app. denied) (license was revoked
in 1986 and defendant was arrested in 1994); Sate v. Ake, No. 01C01-9309-CR-00297, 1995 WL
376724 (Tenn. Crim. App. June 22, 1995) (licenserevoked March 17, 1989, and offense committed
April 30, 1990); Satev. North, No. 01C01-9312-CC-00418, 1994 WL 474841, at *1 (Tenn. Crim.
App. Sept. 1, 1994) (license had been revoked for tweve years, defendant had continued to drive
nonetheless, and was convicted for the eighth time for driving on arevoked license).

The reasoning for the conclusion that a license remains revoked until it is renewed is the
sameasthat set out above; the ability to drive amotor vehicle on apublic highway isnot aright, but
isarevocable privilege that is granted upon compliance with statutory licensing procedures. State
v. Booher, 978 SW.2d 953, 956 (Tenn. Crim. App. 1997); Goatsv. State, 211 Tenn. 249, 252-53,
364 S.W.2d 889, 891 (1963). Accordingly, the privilege of driving on Tennessee’ s highwaysisnot
absolute, and that privilege may be revoked. In a recent opinion dealing with a nonresident’s
assertion that his possession of avalid licensefrom another state coupled with expiration of the one-
year mandatory period of revocation of hisTennesseedriver license for conviction of driving under
the influence prohibited his conviction for driving on a revoked license, the Court of Criminal
Appeals explained:

5We note, however, that other statutes speak in terms of “reinstating the driving privileges and/or reissuing a
driver license,” Tenn. Code Ann § 55-50-303(b), “reissuance of any license revoked because of a conviction,” Tenn.
Code Ann 8§ 55-50-502(c)(1), and “have such license or privilege renewed or restored,” Tenn. Code Ann § 55-50-
502(f)(3). The Department’s officia recordsreflect the status of Ms. Hawks's license as “reinstated.” The parties also
referred to reinstatement. We do not think these references change the nature of a revoked license.

6The precise argument made by Ms. Hawks was raised in State v. Sneed, No. 03C01-9605-CC-00195, 1996
WL 512094 (Tenn. Crim. App. Sept. 4, 1996), wherein the defendant’s license had been revoked for one year in 1991
as a consequence of his conviction of first offense of driving while intoxicated. He was given a citation for driving on
acanceled licensein 1994, “some twenty-seven months after his driving revocation had expired.” Id. at* 1. In apetition
for post-conviction relief, the defendant alleged he should have been charged with driving without avalid license rather
than driving on a canceled or revoked license. The appellate court did not reach that issue.
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Additiondly, just asaresident’ slicenseisnot automatically restored at theexpiration
of therevocation period, seegenerally Tenn. Code Ann. 8 55-50-502, the suspension
of anonresdent’s privilege to operate a motor vehicle on the highways of this state
“does not automatically springto life at the end of the period of ineligibility, asif the
order never had been entered . . . .” See Colorado Dept. of Revenue, Motor Vehicle
Div. v. Smith, 640 P.2d 1143, 1145 (Colo. 1982); see also Satev. Banicki, 933 P.2d
571, 573 (Ariz. App. 1997) (driving privileges not automatically restored). The
completion of the period of revocation merely makesthe nonresident driver eligible
for reinstatement of his Tennesseedriving privileges. See Tenn. Code Ann. § 55-50-
502(d)(1); - (e)(3); see also Tenn. Op. Atty. Gen. No. 86-097 (May 19, 1986)
(“[o]nce alicense or driving privileges have been suspended under this chapter, the
motorist may restore his privileges by satisfying certain requirements which usually
include the payment of arestoration fee.”)

... the proof introduced revealed that the Appellant’ s driving privilege in this state
was suspended. Absent proof of compliance with reinsatement procedures, the
evidence is sufficient to support a conviction for driving while license revoked.

Satev. Thompson, No. W1999-01001-CCA-R3-CD, 2000 WL 1843249, at *4-5 (Tenn. Crim. App.
Dec. 15, 2000) (perm. app. denied, recommended for publication).

Thus, a license remains revoked until it is reissued after compliance with statutory
requirements. A person who drives on public roads after revocation of hisor her license, but before
reissuance or renewal of alicense, is“driving at a time when the person’s privilege to do so is
canceled, suspended, or revoked” withinthe meaning of Tenn. Code Ann. § 55-50-504(a)(1). When
the origind revocation was due to a conviction for DUI, the driving privilege remains revoked
“because of” that conviction.

The history of the General Assembly’s actions to distinguish the offense of driving on a
licenserevoked for conviction of specific offenses, including driving under the influence, from the
offense of driving on a license revoked for any other reason, through enacting enhanced
punishments for the former, also supports the Department’ s interpretation. See 1992 Tenn. Pub.
Acts, ch. 722; 1994 Tenn. Pub. Acts, ch. 892. In addition tothese general actions, one specific piece
of legidativehistory isdirectly relevant. In 1996 thelegislature amended Tenn. Code Ann. 8 55-50-
504 to provide for the seizure and forfeiture of vehicles used in the commission of the offense of
driving at a time when a person’s license is revoked for DUI. During debate on the bill which
resulted in this amendment, now codified as Tenn. Code Ann. 8§ 55-50-504(h), the sponsor stated,
“There’ sacertain period of time after you get aDUI that you can get reinstated and get your license
back and so if you' refoolish enough not to go and get your license back, if you' re foolish enough
to have a DUI and drive on a revoked license, yes that car can be confiscated.” Senaor Cooper,
Discussion of Senate Bill 2594, Apr. 11, 1996.



We concludethat on September 10, 1997, Ms. Hawkswasdriving at atime when her license
was revoked because of her prior DUI conviction. Therefore, we agree with the trial court’s
conclusionthat Ms. Hawks' svan was subject to forfeiture under theprovisionsof Tenn. Code Ann.
§ 55-50-504(h). However, any such forfeiture must meet other legal standards.

Ms. Hawks argues, and the trial court found, that the forfeiture of her van violates the
prohibition on excessivefinesfound in the Eighth Amendment to the United States Constitution and
inArticlel, § 16 of the Tennessee Congtitution.” She assertsthat theforfeiture of her vanisgrossly
disproportionate to the gravity of the offense triggering the forfeiture.

The excessive fines prohibition present in both the federal and state constitutions does not
prohibit punishment. Rather, it“limitsthe government’ spower toextract payments, whether in cash
or inkind, ‘as punishment for some offense.”” Austin v. United States, 509 U.S. 602, 609-10, 113
S. Ct. 2801, 2805 (1993). These provisions embody a historical limitation whose roots lie in
reactionsto abuses by royal judgesin England. See United Statesv. Bajakajian, 524 U.S. 321, 335,
118 S. Ct. 2028, 2037 (1998). The basic principle was embodied in the Magna Cartaitself, which
required that fines should be proportiona to the offense and that they should not deprive a
wrongdoer of hislivelihood. 1d.

The United States Supreme Court determined in Austin v. United Sates, 509 U.S. 602, 113
S. Ct. 2801 (1993), that the Eighth Amendment’s prohibition on excessive fines applied to
forfeitureswhich are punitive, including civil inremforfeitures. Austin, 509 U.S. at 610, 113 S. Ct.
at 2806. In Stuart v. State Dep't of Safety, 963 S.W.2d 28 (Tenn. 1998), our Supreme Court found
that the excessivefines clauseof Articlel, 8 16 of the Tennessee Constitution was coextensive with
itsfederal counterpartinthe Eighth Amendment to the United States Constitution and, therefore, was
applicableto punitiveforfeitures, eventhoughtheforfeture proceedingswerecivil in nature. Suart,
963 S.W.2d at 34. Our Supreme Court hasrecently discussed itsholding in Suart in terms of those
sanctions susceptible to analysis under the excessive fines clause:

According to excessive-fines analysis under the state and federal constitutions, an
otherwisecivil sanction canbecomea“fine” subject to constitutional limitationwhen
the sanction “is, at least in part, apunitive measure.” Suart, 963 SW.2d a 34; see
also United Statesv. Bajakajian, 524 U.S. 321, 329 n.4, 118 S. Ct. 2028, 141 L. Ed.
2d 314 (1998) (noting that Eighth Amendment analysisbeginswith afinding that the
contested sanction, though al so serving someremedial purpose, is*punitivein part”).
As the United States Supreme Court has acknowledged, a sanction is “punitive in
part” under this analysis when it serves either retributive or deterrent purposes. See
Austin, 509 U.S. at 610, 113 S. Ct. 2801.

7Both provisions provide that excessive bail “shall not be required, nor excessive finesimposed, nor cruel and
unusual punishments inflicted.” Stuartv. State Dep’t of Safety, 963 S.W.2d 28, 34 (T enn. 1998).
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....Ascanbeseen by our decisionin Suart, excessive-finesanalysis can be applied
even to those sanctions that primarily serveremedial purposes. See 963 SW.2d at
34 (analyzing cdivil forfeitures).

Chattanooga v. Davis, 54 S.W.3d 248, 262-63 (Tenn. 2001). In determining whether the excessive
fines prohibition is applicableto aforfeiture, the question is not whether the proceeding wasinrem
or in personam or whether the forfeiture resulted from criminal or civil proceedings; the question
is whether the forfeiture was, even in part, punitive® Austin, 509 U.S. at 610, 113 S. Ct. at 2801;
United Sates v. $359,500, 25 F. Supp.2d 140, 147-48 (W.D.N.Y. 1998). Ms. Hawks's van was
forfeited because of her violation of the statute prohibiting driving at atime when her license was
revoked for DUl and is, therefore, punitiveat leastin part. Consequently, it issubject to analysis of
whether it violates the congitutional prohibition against excessive fines.

Although the United States Supreme Court in Austin determined that civil forfeitures were
subject to the excessive fines clause, the Court did not in that opinion establish or announce a test
to apply in determining the constitutionality of a particular forfeiture. State courts, including the
Supreme Court of Tennessee, began to fill that void. Finding that neither the U.S. Supreme Court
nor any Tennessee court had established a test for determining what constitutes an excessive fine,
the Tennessee Supreme Court announced its intention to define such a standard in Stuart, 963
S.w.2d at 35.

The Court considered excessive fines tests established in other jurisdictions, finding that
thosetests could generally be described intwo categories: aninstrumentality test and amultifactored
hybrid of theinstrumentality test and a proportiondity test, which “essentially compares the value
of the property with the gravity of the criminal conduct.” 1d. at 35. The court fully recognized that
the proportionality test “makes the excessive fines analysis very fact-specific, thus providing less
guidanceand uniformity,” but foundthat it also “is an effective mechanism for restraining the State,
which has a strong pecuniary incentive to confiscate the most property — and the most valuable
property — possible.” 1d. Finaly, the court agreed that “the very word ‘excessive’ plainly
contemplates some comparison of thefineto the conduct sought to be punished in order to determine
if the fine violates the Eighth Amendment.” Id. (quoting Thorp v. State, 264 Ga. 712, 450 S.E.2d
416, 418 (1994). The court held:

Therefore, we concdude that any analysis under the excessive fines clause must
include a proportionality test. Although the multifactored analysis is described in
various ways, courts consistently utilize the following factors:

8As our Supreme Court has noted, “excessive fines analysis does not automatically condemn all remedial
measuresmerely for being punitivein part, becauseit further examineswhether the sanctionis proportional to thegravity
of the defendant’ sconduct and culpability. By making thisadditional inquiry intothe proportionality of thefine, analysis
under the Excessive Fines Clause makes appropriate allowance for those sanctions that primarily serve remedial
purposes.” Davis, 54 S.W.3d at 263.
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(1) the harshness of the penadty compared with the gravity of the
underlying offense;

(2) the harshness of the penalty compared with the culpability of the
claimant; and

(3) the relationship between the property and the offense, including
whether use of the property was (&) important to the success of the
crime, (b) deliberate and planned or merdy incidenta and fortuitous,
and (c) extensive in terms of time and spatial use.

No single factor is dispositive.
Id. at 35 (citations omitted).

A few months after the Suart decision, the United States Supreme Court articulated a
standard for application of the Eighth Amendment’ s excessive fines prohibition to aforfeiture: “a
punitive forfeiture violates the Excessve Fines Clause if it is grossly disproportional to the gravity
of adefendant’ soffense.” Bajakajian, 524 U.S. at 334, 118 S. Ct. at 2036. In applying thistest, trial
and appellate courts “must compare the amount of the forfeiture to the gravity of the defendant’s
offense.” 1d. 524 U.S. at 336-37, 118 S. Ct. at 2037-38. In considering “just how proportional to
acriminal offenseafinemust be” in order to withstand a constitutionality attack, the majority of the
Court determined that strict proportionality between the amount of the forfeiture and the gravity of
an offense is not an appropriate standard. 524 U.S. at 336-37, 118 S. Ct. at 2037. The Court’s
opinion restson itsfundamental holding that “ The touchstone of the constitutional inquiry under the
Excessive Fines Clause is the principle of proportionality: The amount of the forfeiture must bear
some el ationship to the gravity of the offenseit isdesigned to punish.” Id. 524 U.S. a 334, 118 S.
Ct. at 2036.

The United States Supreme Court has recently commented on the task of the courts to
determine whether a punishment [in that case, punitive damages] isgrossly disproportional :

We have recognized that the relevant constitutional line is “inherently imprecise,”
Bajakajian, 524 U.S. a 336, 118 S. Ct. at 2028, rather than one “marked by asimple
mathematical formula,” Gore, 517 U.S. at 575-580, 116 S. Ct. at 1589. But in
deciding whether that line has been crossed, we have focused on the same general
criteria the degreeof the defendant’ sreprehensibility or cul pability, therelationship
between the penaty and the harm to the victim caused by the defendant’ s actions,
and the sanctions imposed in other cases for comparable misconduct. Moreover, .
.. we have engaged in an independent examination of the relevant criteria

Cooper Indus. Inc. v. Leatherman Tool Group, 532 U.S. 424,121 S. Ct. 1678, 1684-85 (2001) (some
citations omitted).
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V.

For guidance in how to apply the proportionality tests announced in Stuart and Bajakajian,
we look first to how the courts in those cases applied the tests. The Tennessee Supreme Court in
Stuart applied itstest to the forfeiture of Mr. Stuart’ s truck® which had been used to further a high-
volume drug transaction, and in setting out its analysis provided additional guidance:

In considering the gravity of the offense under the first factor, severa general
principles guide our analysis: (1) intentional conduct is more serious than negligent
conduct; (2) completed crimes are more serious than attempted crimes; and (3)
violent crimes are more serious than nonviolent crimes.

Stuart, 963 SW.2d at 36.

Inanalyzing Mr. Stuart’ sclaimsunder thesefactors, the Court found that ahigh-volumedrug
transaction is unquestionably a grave offense. It further found that the transaction was both
intentional and complete and that although drug violations are not per seviolent crimes, violence
is often part of high volume drug trafficking. Id. The Court provided further explanation of how
to apply the factorsin the test announced in Stuart:

When analyzingthe cul pability of the claimant under thesecond factor, thereareal so
certain principlesthat guide our analysis. (1) the claimant acquitted of an offenseis
regarded as the least culpable; (2) the claimant convicted of an offense is the most
culpable; and (3) the claimant never charged with an offense must be presumed
innocent.

Id.

In applying these factorsto Mr. Stuart’s conduct, the court found that he had pleaded guilty
and was convicted for the underlying drug offenses, thus placing him in the “most culpable’
category. Id. Having made findings regarding the gravity of the offense and the culpability of the
claimant, the Court explained how the proportionality consideration was to be factored in:

When determining the harshness of the penalty imposed under the first and second
factors of the excessivefines analysis, courts should consider the monetary value of
the property forfeited, particularly in light of the claimant’ s financial resources. A
forfeitureislesslikely to be excessve when the claimant has the financial ability to
replacethe property without undue hardship. Conversely, aforfeited vehicle may be

9Other property belonging to Mr. Stuart had been forfeited, but the Court found that property was not subject
to the Excessive Fines Clause because they were proceeds of illegal drug transactions; because Mr. Stuart was never
entitled to such proceeds, their forfeiture is not punitive. See Stuart, 963 S.W.2d at 34.
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worthlittle, but undue hardship may still result if the claimant’ sfamily cannot afford
to replace it and has no other means of transportation.

Id. In a footnote, the Court observed that failure to include the claimant's finances in the
proportionality analysis will “generally permit forfeiture of property from persons of lesser means,
while prohibiting forfeiture from persons of greater means.” 1d. n.12.

The Court found that the evidence suggested that Mr. Stuart had been spending or hiding
large sums of money, that histruck was moderately expensive, and that no evidence suggested that
forfeiture of the truck would impose an extreme hardship on Mr. Stuart or his family. The Court
stated, “while the record does not reveal thetruck’ s value at the time of forfeiture, it is undoubtedly
dwarfed by the value of the large quantities of marijuana Stuart has admitted to smuggling into the
United States.” 1d.

In applying its proportiondity test to the facts in Bajakajian, in which the defendant had
failed to report exported currency to customs, the U. S. Supreme Court found that the offense
involved was puni shabl eby amaximum of six monthsimprisonment and afine of $5,000, indicating
aminimal level of culpability, that the harm caused by Mr. Bajakajian’s offense was also minimal,
and that his action affected only one party, the U.S. Government, and in aminor way. Bajakajian,
524 U.S. at 337-40, 118 S. Ct. at 2038-39. The Court concluded that the forfeiture of al the money
carried by Mr. Bgakgjian, $357,144.00, would be grosdy disproportional to the gravity of his
offensebecause “[i]t islarger than the $5,000 fine imposed by the District Court by many orders of
magnitude, and it bears no articulable correlation to any injury suffered by the Government.” 1d. at
339-40, 2039.

The U.S. Supreme Court did not include in its proportionality test any consideration of the
impact of theforfeiture on the person from whom the property istaken, but noted that the respondent
had not argued that hiswealth or incomewererel evant to the proportionality determination. Seeid.,
524 U.S. at 340 n.15, 118 S. Ct. at 2039 n.15.

In the only Tennessee appellate court opinion since Stuart and Bajakajian to deal fully with
the excessive finesanalysis, the Tennessee Court of Criminal Appealsapplied that analysisto afine
imposed by ajury under a statute establishing a minimum fine, but no maximum limit. Sate v.
Taylor, No. M 1999-2566-CCA-R3-CD, 2001 WL 427651 (Tenn. Crim. App. Apr. 26, 2001) (perm.
app. granted Sept. 17, 2001). Inthat case, the Court of Criminal Appealsreiterated the United States
Supreme Court’ s holding that the Constitution prohibits fines that are disproportionate to the crime
committed, citing Bajakajian and Solemv. Helm, 463 U.S. 277, 284, 103 S. Ct. 3001, 3006 (1983).
The court set out and then applied the Solem analysis which required consideration of (1) thegravity
of the offense and the harshness of the penalty; (2) the finesimposed on other criminalsin the same
jurisdiction; and (3) sentences imposed for commission of the same crime in other jurisdictions.
Taylor, 2001 WL 427651, at *2. Taylor involved afine of $27,500, imposed as part of the sentence
upon conviction of a second offense of driving on arevoked license. 1d. at *1. The court
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determined that the fine of $27,500 was inappropriate in relation to the nature and gravity of the
offense.’

V.

Clearly, our consideration of whether the forfeiture of the van is disproportional to the
conduct requires consideration of anumber of factors. We must consider the gravity of the conduct
which the forfeiture serves to punish. Part of that consderation is the reative seriousness of the
other punishments for the offense and of punishments for similar offenses. The offense that isthe
basisfor forfeiture of Ms. Hawks' s vehicle is driving on alicense which was revoked for DUI, in
violation of Tenn. Code Ann. § 55-50-504(a). The Department of Safety, in an administrative
hearing, made the determination she had committed the violation.™ It is necessary, however, to
examine Ms. Hawks' sactual conduct and cul pability as part of the proportiondity assessment. Ms.
Hawks' sdriver license had indeed been revoked asaconsequence of her convictionof DUl inMarch
of 1996. When considered aspart of her punishment for that offense, the revocation, by statute and
by court order, wasfor oneyear. By thetime shewas stopped and charged with drivingon arevoked
license, that mandatory revocation time had expired; she had served her punishment for the original
DUI conviction.

The legidature has determined that a person who has been convicted for the first time of
driving under the influence should not be allowed to drive on the public ways of this state for one
year after conviction. Whether this determination is based on goals of punishment, deterrence,
public safety, or a combination of the three, those goals are satisfied, in the judgment of the
legidature, after that year. A person who meets the requirements for reissuance of a license may
againenjoy driving privilegesafter that year, anindication that thelegislature does not consider such
persons in general a danger to the public safety. Similarly, the General Assembly has seen fit to
permit persons convicted of DUI to drive in certain situations under restricted licenses. See Tenn.
Code Ann. § 55-10-403(d).

The forfeiture herein was not based on any claim that Ms. Hawks violated the one year
mandatory revocation restriction on her driving that waspart of her punishment for DUI. If that were
the situation, we would consider her conduct to constitute a more serious or grave offense because
it would indicate amore serious disregard for the consequences of her earlier conviction. However,

10The sentencing statute authorized a fine of not less than $3000. The Court of Criminal Appeals concluded
that thelegislature’ sfailureto establish amaximum fine rendered the statute per se uncongtitutional under the prohibition
on excessive fines. Taylor, 2001 WL 427651, at *4. One member of the panel dissented from the majority’s finding
of a constitutional infirmity in the statute itself on the basis that it is the sentence, not the statute, which is subject to
review asan excessivefine. Thedissent also favored refraining from passing on the constitutionality of a statute because
such determination was not necessary to resolution of the case. 1d. at *5-6.

1lThe record does not include any evidence that Ms. Hawks was convicted or punished by a court for the

offense of driving on alicense revoked for DUI. There isastatement by counsel that, in fact, she wasnot even charged
with that offense, but was charged with driving without a license.
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she was, at the time of the seizure of her van, eligible for reissuance of alicense upon compliance
with certain requirements. She was reissued a license two months later. Thus, at the time of the
seizure, she could have been licensed but had not taken the necessary steps. That conduct was a
violation of thelaw and subjected her to prosecution and potential criminal punishment, proceedings
outside the casebeforeus. Whether that conduct justified theloss of her vehicleisthe question here.

Because Ms. Hawkswas eligible for anew license, but had not obtained one, the gravity of
the failure to do so isrelevant to the proportionality inquiry. The record does not include, and the
Department has not pointed out, any requirements for issuance of a new license to a person whose
period of mandatory revocation for conviction of DUI has expired that are different from the
requirementsfor anew licensefor anyone elsewho has become eligible after revocation.*? In other
words, thereare no special requirementsfor anew licensedirected soldy tothe person whoselicense
was revoked because of one DUI conviction.** Although the Department is under adirective not to
“issue a new license unless and until it is satisfied after investigation of the character, habits and
driving ability of such person that it will be safe to grant the privilege of driving amotor vehicle on
the public highways,” Tenn. Code Ann. 8§ 55-50-502(f)(3) (formerly § 55-50-502(e)(3)), the
Department has not provided us with any information regarding the criteria it applies in such
situations or argued that those criteria are more stringent for persons whose license was originally
revokedfor one DUI conviction. Ms. Hawkspassed theinvestigation by the Department two months
after the seizure of her vehicle, and the Department has presented no evidence or argument that she
would not have passed the investigation before the seizure.

Therefore, we are unable to discern any public policy determination that more stringent
requirements are necessary for reissuance of alicense to a person who has completed one year of
mandatory revocation because of one DUI conviction than for reissuance to others whose licenses
have been revoked for other convictions. Accordingly, we discern no basisfor deciding that failure
to take the steps necessary to obtain a new license is a more serious offense for someone in Ms.
Hawks' ssituation than for otherswho are found to havedriven whiletheir license wasin arevoked
status.

In arguing the gravity of the offense committed by Ms. Hawks in failing to have a new
licenseissued before driving, the Department relies heavily on the importance of compliance with
the State’s financial responsibility law as a prerequisite to issuance of a new license after

12When alicense is suspended or revoked because of a conviction (of various offenses), proof of financial
responsibility, passage of driver license examination, and payment of a restoration fee are required as conditions
precedent to restoration of any license. Tenn. Code Ann. §8 55-12-114 and -116. “Any person convicted of driving on
arevoked license pursuant to § 55-50-504, when the original suspension or revocation was made for a violation of an
offense not requiring mandatory revocation” are required to pay a lower restoration fee. Tenn. Code Ann. 8 55-12-
114(c).

13After a second or subsequent conviction for DUI, however, prior to reissuance of any revoked license, the
Department must require evidence of completion of alcohol or drug abuse education or of treatment. See Tenn. Code

Ann. § 55-50-502(c)(1).
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revocation.* The relevant statutes, however, do not support a conclusion that such conduct after
expiration of the mandatory revocaion period is more serious when the license was originadly
revoked for aDUI conviction. A person whose license has been revoked because of a*“ conviction”
must provide proof of the requisite financial responsibility,”®> and maintain that responsibility for
three years, in addition to paying a restoration fee and passing the driver license examination as
conditions to restoration of alicense. Tenn. Code Ann. 8 55-12-114(c). However, a conviction
whichtriggersthese requirementsfor restoration of driving privilegesisnot limited to driving under
theinfluence. Instead, any suspensionor revocation by thecommissioner, under anylaw of thisstate
authorizing such suspension or revocation by reason of a conviction, isincluded, aswell asfailure
to satisfy a citation, refusal to submit to a drug or alcohol test, and forfeiture of security for
appearancein court. Tenn. Code Ann. §55-12-113 and-114. Inany event, the Department has not
shown that Ms. Hawks was not in compliance with the financial responsibility requirements at the
time she was stopped, and the Department found shewasin compliancewhen it reissued her license
two months | ater.

In the analysis of the gravity of the offense, the other penalties authorized for the offense
committed are relevant and should be considered. Bajakajian, 524 U.S. at 339 n.14, 418 S. Ct. at
2038 n.14. Asagenera rule, the offenses created in Chapter 50 of Title 55 of Tennessee Code
Annotated are Class B misdemeanors. “Any person violating any of the provisions of this chapter
for which punishment has not been hereinabove provided commitsa Class B misdemeanor.” Tenn.
Code Ann. § 55-50-603. The statute creating the offense of driving when that privilege has been
revoked specifically statesthat such offenseisaClass B misdemeanor. See Tenn. Code Ann. § 55-
50-504(a)(1).** A Class B misdemeanor is punishable by confinement in jail for up to six months
and/or afine of up to $500. Tenn. Code Ann. § 40-35-111(e)(2).

The offense of driving on a license which has been revoked because of a conviction for
vehi cular assault, vehicular homicide, or driving whileintoxicated is subject to a specific penalty:
confinement of not less than two days nor morethan six months and afine of up to $1,000. Tenn.
Code Ann. § 55-50-504(a)(1). Thus, the two offenses can be punished by the same maximum

14Tennessee’ sfinancial responsibility statutes are intended to provide an effective means of enforcing payment
of automobile-caused damage claims. Burress v. Sanders, 31 S.W.3d 259, 263 (Tenn. Ct. App. 2001). Generally,
motoristsinvolved in serious accidentsare required to prove their ability to pay damages or face the | oss of their driving
privileges. Id.

15The Tennessee Financial Responsibility Law, Tenn. CodeAnn. 88 55-12-101 et seq. establi shesrequirements,
including liability insurance, cash deposit, or bond in stated amounts, for the purpose of protecting victims of personal
injury or property damage resulting from avehicle, from financial loss. Interestingly, personswho violate a number of
the specific requirements of that chapter subject their driver licenses to revocation or suspension. See, e.g., Tenn. Code
Ann. § 55-12-108, 115-118, 134-135. Violations without specific penalties are punishable as Class A misdemeanors
see Tenn. Code Ann. § 55-12-135(b), and driving on a license which has been revoked for failure to comply with the
Financial Responsibility Law is a Class B misdemeanor. See Tenn. Code Ann. § 55-12-131.

16See also Tenn. Code Ann. § 55-12-131, which makes the offense of driving while a license is revoked for
failure to comply with various requirements in the financial responsibility laws a Class B misdemeanor.
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incarceration, and the primary difference is the mandatory two-day incarceration when the license
wasoriginally revoked for oneof theenumerated offenses. A higher maximumfineisalso available.
Neither of these differences, however, removes the offense from general categorization asa mid-
range misdemeanor. In Bajakajian, the U.S. Supreme Court found that the fact that the offense
involved was punishable by a maximum of six monthsimprisonment and afine of $5,000 indicated
aminimal level of culpability as afactor in the proportionality analysis. See Bajakajian, 524 U.S.
at 338-39, 118 S. Ct. at 2038.

Evenwithinthe set of statutesgoverning driving licenses, thelegisl ature has determined that
other offenses, though still misdemeanors, are more serious than the one committed by Ms. Hawks.
For example, itisaClass A misdemeanor to operateavehiclein violation of any condition imposed
by the Department in a conditional license. Tenn. Code Ann. § 55-50-331(f). Similarly, violation
of various provisions of the Financial Responsibility Act are Class A misdemeanors.

Wealsoconsider relevant whether violation of other driving or driver licenserel ated of fenses
canresult in forfeiture of the offender’ svehicle. The statute authorizing forfeiture of Ms. Hawks's
vehicle applies only to persons who operate a vehicle at atime when their licenses are in revoked
status, having initially been revoked because of a conviction for driving under the influence of an
intoxicant. It does not authorize forfeiture of vehicles being driven by persons whose licenses are
in revoked status when the initial revocation was for any other reason, including conviction of
vehicular assault or vehicular homicide, both felonies and, thus, considered graver offenses.'’

Similarly, conviction of the offense of DUI for the first time does not carry with it the
possibility of forfeiture of thevehicleinvolved.” Firstoffense DUl isaClassA misdemeanor, Tenn.
Code Ann. 8§ 55-10-403(m), making violation subject to the harshest pendty available for a
misdemeanor. It is also aposes a serious threat to the public safety. Recognizing this threat, the
General Assembly has enacted laws designed to “remove from the highways, prosecute and punish
those who engage in the dangerous menace of driving under the influence.” Satev. Turner, 913
S.w.2d 158, 160 (Tenn. 1995).

Further, a second violation of driving on a revoked license is a Class A misdemeanor;
however, forfeiture of the vehicleinvolved isnot authorized unlessthe original revocation was due
toaDUI conviction. From these examples, it isclear that driving and license offenses considered
more serious by the legislature and subject to harsher criminal penalties do not carry the risk of
forfeiture of the vehicle.

17The statute requires the two day incarceration and authorizes the greater fine upon conviction for driving at
atime when thelicense wasrevoked due to a conviction for vehicul ar assault under § 39-13-106 or vehicular homicide
under § 39-13-213, the same treatment given conviction for DUI under § 55-10-401. Tenn. Code Ann § 55-50-504.

18The vehicle used in a second or subsequent violation of driving under the influence of intoxicants, is subject
to forfeiture in circumstances described by statute. Tenn. Code Ann. § 55-10-403(k).
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The Court of Criminal Appealshasanalyzed therelative gravity of the offense of driving on
arevoked license, second offense, as follows:

Driving on a revoked or suspended license, second offense, is graded by our
legislature as a class A misdemeanor. See Tenn. Code Ann. § 55-50-504(a)(2)
(1998). The offense is neither a violent offense nor an offense against a person.
Rather, the offensereflectsthe legislature s prerogativeto sanction apenaty against
persons for violating a previously imposed driving restriction. The legislature has
authorized afine of “not less than three thousand dollars” for a second infraction of
this misdemeanor offense. See Tenn. Code Ann. § 55-50-504(a)(2). The disparity
between the nature of the offense and the fine imposed, at a minimum, suggests a
lack of proportionality in the sentence.

Taylor, No. 2001 WL 427651, at * 2 (footnotes omitted).

The court aso compared the fine imposed for the offense of driving on a revoked or
suspended license, second offense, with fines imposed for the commission of other crimesin the
State of Tennessee. After discussing thefines generally availablefor class A misdemeanors, for a
first offense of driving on arevoked license, and the graduated fines for the first and subsequent
violations of the more serious offense of driving under the influence, the court concluded that “ A
fine imposed for a second offense driving on revoked, a class A misdemeanor, therefore, has the
potentid, as no statutory maximum limit to the fine exists, to surpass finesimposed for similar but
more serious offenses,” including serious fdonies. Id. at *3.

We agree with thisanalysis. Applying it to the facts of the case before us, which involves
afirst, rather than second violation, and one that occurred while the driver was digible for a new
license, we conclude that the forfeiture of the vehicle herein was grossly disproportionate to the
gravity of the conduct which was the basis of the forfeiture. The offense was a midrange
misdemeanor, subject to amaximum fine of $1,000; the conduct was neither violent nor dangerous
to the public; other vehicle and licensing related offenses, carrying more severe penalties, do not
subject offenders to the risk of forfeiture of ther vehicles.

The Department argues that the General Assembly has viewed the offense of driving on a
licenserevoked for DUl as* quitesevere’ and has, inthe past decade, increased the potential penalty
for that offense, as well as the offense of driving on a license revoked for conviction of other
specified vehicular crimes. While the legislature has, as set out above, provided separate specific
criminal penalties available upon conviction for these offenses, the degree of enhanced severity of
punishment, as compared with the offense of driving on alicense revoked for any other reason, is
minimal. Thereisno indication that the legislatureintended to remove driving on alicense revoked
for aDUI conviction from its classification as a midrange misdemeanor, or even to subject it to
potential maximum punishment as great as other license related offenses.
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The fact that the General Assembly added potential forfeiture of the vehicle involved asa
penalty for driving on a license revoked for conviction of specific offenses cannot be used in
analyzing the gravity of the offense. Obviously, |egidative authority making the property subject
to forfeiture is necessary to provide jurisdiction to the forfeiting agency. Sate v. Thompson, No.
03C01-9703-CR-00105, 1998 WL 221052, at *5-6 (Tenn. Crim. App. May 6, 1998) (no Tenn. R.
App. P.11 application filed) (the terms of the statute must manifest the legislature's intent to
authorize forfeiture). Unless such statutory authority is present, there is no need to conduct an
individualized excessive fines analysis. To argue that the legislature’ s enactment of a forfeiture
provision for a particular offense elevates that offense to a gravely serious one amounts to an
argument that the forfeiture cannot be excessive because the legislature authorized it. Such an
argument disregards the directives of both the United States and the Tennessee Supreme Courtsand
the effect of the constitutional prohibition on excessivefines.

L egidlatureshave extremely broad discretion in defining criminal offensesand in setting the
permissiblerange of punishmentsfor each offense. Schall v. Martin, 467 U.S. 253, 268-69n.18, 104
S. Ct. 2403, (1984); Solemv. Helm, 463 U.S. 277, 290, 103 S. Ct. 3001, 3009 (1983). However, as
the United States Supreme Court noted in Bajakajian, an authorization of forfeiture“ cannot override
the constitutional requirement of proportionality review.” Bajakajian, 524 U.S. at 339 n.14, 118
S. Ct. at 2038 n.14. Thus, itisleft to the courtsto determine whether a particular forfeiture violates
the constitution under theindividual factsof that case, even wherethelegis ature hasgranted general
authority for such forfeitures. We note that Tenn. Code Ann. § 55-50-504(h) makes no distinction
between persons driving while still subject to the one year mandatory revocation part of their
sentence and thosedriving when they are eligiblefor anew license. Aswe stated earlier, disregard
of acourt order prohibiting driving and disregard of the mandatory one-year revocation required by
statute as part of the criminal sanctions for conviction constitute, in our opinion, more egregious
conduct. Itisleft to the administrative decision makersto make thefirst decision asto whether the
particular conduct warrants the harsh consequence of forfeiture. It istheroleof the courtsto review
that decision for constitutionality.

The Department also argues that the gravity of the offense involved is demonstrated by
legidation dealing with intoxicated drivers. We are aware of and share the General Assembly’'s
concern over thetragedies caused by personswho drive while under theinfluence of intoxicants, and
werecognize its effortsto reduce those tragedies. Among the measures enacted to punish and deter
driving under the influence of intoxicants are increased crimina penalties, including increasing
severity for repeat offenders.

The penalties for persons convicted of driving under the influence of an intoxicant, in

violation of Tenn. Code Ann. 8§ 55-10-401, include, for thefirst offense, amandatory fine of a least
$350.00 with amaximum of $1,500.00, and confinement in jail for not less than 48 hours nor more
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than eleven months and twenty-ninedays.”® Tenn. Code Ann. § 55-10-403(a)(1). A first conviction
does not authorize forfeiture of the vehicle. Only upon asecond or subsequent violation of Tenn.
Code Ann. 8 55-10-401, or similar driving under the influence statute in another state, does the
vehicle used in the violation become subject to seizure and forfeiture. Tenn. Code Ann. § 55-10-
403(k). TheGeneral Assembly hasexplained itsreasonsfor authorizing such seizureandforfeiture:

Itisthe specificintent that aforfeitureaction under this section shall servearemedial
and not apunitive purpose. Thepurpose of theforfeiture of avehicleafter aperson’s
second or subsequent DUI violation is to prevent unscrupulous or incompetent
personsfrom driving on Tennessee’s highways while under the influence of alcohol
or drugs. Driving a motor vehicle while under the influence of alcohol or drugs
endangers the lives of innocent people who are exercising the same privilege of
riding on the state’'s highways. There is a reasonable connection between the
remedial purpose of this section, ensuring safe roads, and the forfeiture of a motor
vehicle. Whilethis section may serve asadeterrent to the conduct of drivingamotor
vehicle while under the influence of alcohol or drugs, it is nonetheless intended as
aremedial measure. Moreover, the statute servesto remove adangerousinstrument
from the hands of individuals who have demonstrated a pattern of driving a motor
vehiclewhile under the influence of alcohol or drugs.

Tenn. Code Ann. 8§ 55-10-403(k)(3).

However, Ms. Hawks's vehicle was not seized from her and forfeited because she was
driving under the influence of intoxicants. Ms. Hawkswas not driving under the influence, and the
forfeiture is not based on such dlegation. She was not arepeat offender and, thus, not in the class
of “unscrupulous or incompetent” persons the above forfeiture statute was designed to protect
againg.

The United States Supreme Court and the Tennessee Supreme Court have directed us to
consider the culpability and conduct of the offender and the reprehensibility of that conduct. Ms.
Hawks' stestimony at the administrative hearing establishes that she knew she was driving without
avalid license and that her license had been revoked because of her DUI conviction.

I knew my licensewere revoked. The year was up, but | just hadn’t had the money
to get them back. And at that time | had been living in the projects for afew months
and wasredly trying my best to get out of the projects. And | got ajob offer making
really good money . . ., and | knew | didn’'t have any license when | started driving
out there. But | thought, well, you know, thisis my ticket to get out of the projects,
get my license back, move to a better neighborhood, adecent apartment for me and
my children.

19I n certain counties, the minimum mandatory incarceration may be replaced by 200 hours or public service.
See Tenn. Code Ann. § 55-10-403(n).
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Just as we considered the fact that Ms. Hawks was statutorily eligible for reissuance of her
license at the time of her offense as lessening the gravity of the offense, we also consider that fact
relevant in assessing her culpability, asdid thetrial court. She admittedly droveat atimewhen her
license was still in a revoked status, but she did not violate the one year prohibition. She is,
therefore, most culpable of failing to comply with the requirements for obtaining a new license®
Therecord beforeus doesnot allow usto conduct the cul pability assessment using dl thefactors set
out in Stuart because the record does not contain any information regarding Ms. Hawks's criminal
prosecution.? However, the record does not indicate that she was involved in any other criminal
activity. Shewas not using the vehicle to further anillegal money-making enterprise. She was not
found to have violated the one-year restriction imposed on her driving as a result of her prior
misdemeanor conviction. Shewasnot operating the vehiclewhileunder theinfluence of intoxicants.
Taken asawhole, her conduct isnot particul arly reprehensi ble when compared with other violations
of the law.

V.

Following the guidance of the United States Supreme Court in Bajakajian, wefind that Ms.
Hawks' s offense was primarily failing to take the steps necessary to have her license reissued. Just
asMr. Bajakajian would have been lawfully permitted to trangport the currency inhispossession had
he reported it, Ms. Hawks would have been lawfully permitted to drive had she applied for and
received her license before she recommenced driving. Shewasreissued her licenseshortly after the
offensetriggering theforfeiture. Wefind norel ationship between thisoffenseand any other criminal
activity. The maximum criminal penalty that could have been imposed for the offense was six
months confinement and $1000 fine. The Bajakajian court found that a potential maximum penaty
of six months imprisonment and a fine of $5000 confirmed a minimal level of culpability.
Bajakajian, 524 U.S. at 338-39, 118 S. Ct. at 2038.

20 In addition to the fees set out in Tenn. Code Ann. 8 55-12-114(c), a person obtaining a new or reinstated
license when proof of financial responsibility isrequired must a so pay the fees set out in Tenn. Code Ann. § 55-12-129.
In apparent recognition of the barrier presented by this combination of feesrequired to obtain anew or reinstated license
after revocation, the General Assembly has authorized reinstatement of a license on an installment payment plan,
effective January 1, 2001. Tenn. Code Ann. § 55-12-129(g). Thisoption was not availableto Ms. Hawks. Also, Tenn.
Code Ann. § 55-30-303(b) requires payment of all costs and finesin the trial court before driving privileges may be
reinstated when a condition has required revocation.

21 Althoughthetrial court noted that Ms. Hawks was only charged with driving without alicense, we are unable
to find any reference to the criminal proceedings except that contained in a M otion for Reconsideration filed with the
Commissioner of Safety by Ms. Hawks' s counsel after the final order of forfeiture. That Motion recites that “when the
speeding and driving on a revoked charges were brought before the Court for disposition, the speeding charge was
dismissed and the driving on arevoked was lowered to driving without alicense on her person,” an offense for which
forfeiture is not available. Pleadings, however, are not evidence, and no evidence regarding the disposition of the
criminal chargeswas introduced at the administrative hearing, where Ms. Hawks was unrepresented. Asthetrial court
also noted, Tenn. Code Ann. § 55-50-504(h)(2) isexplicit that a conviction is not required. Forfeiture is triggered by
arrest or citation for driving on arevoked license, and the Department must prove that the person drove while hisor her
license was revoked for DUI.
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The Court in Bajakajian also found that minimal harm was caused. The only party affected
by his conduct was the government, which the Court found only would have suffered deprivation
of information that money wasleaving the country. Id. 524 U.S. a 339, 118 S. Ct. at 2039. In Ms.
Hawks's case, the only party harmed was the Department, which was deprived of its ability to
investigate her fitness for a license and of its reinstatement fees, albeit only for a few months.
Finally, the Supreme Court found that the $357,154 forfeiture in Bajakajian bore no articulable
correlationto any injury suffered by the government and that it exceeded the maximum potential fine
“by many orders of magnitude.” I1d. 524 U.S. at 340, 118 S. Ct. at 2039. We are unableto draw the
same conclusions in this case, primarily because we are unaware of the vaue of the forfeited van,
butitisunlikely that the van’ smonetary valueexceeded the maximum fine of $1000 by many orders
of magnitude. However, the exact conclusion as that reached by the Bajakajian court is not
necessary. We find no correlation between the forfeiture of the van and any injury sustained by the
Department or by the police department which seized it.

Based upon our conclusions regarding the relative gravity of the offense which isthe basis
for theforfeiture and the culpability of Ms. Hawks, we are convinced that in view of all thefactsin
thiscase, theforfeiture of the vanisan excessivefine and, therefore, prohibited by the Constitutions
of the United States and of Tennessee.”

Weaffirmthetrial court. Costsaretaxed totheappellant, Michael C. Greene, Commissioner
of Tennessee Department of Safety.

PATRICIA J. COTTRELL, JUDGE

22Because we consider the other factors dispositive under Bajakajian, we have not analyzed harshness of the
forfeitureto Ms. Hawks and her family, as provided in Stuart. Asthe court stated in Stuart, “aforfeited vehicle may be
worth little, but undue hardship may still resultif the claimant’ sfamily cannot afford to replaceit and has no other means
of transportation.” Stuart, 963 S.W.2d at 36. The record indicates that Ms. Hawks had little income, few assets, and
lived in a subsidized housing project with her four children. Her monthly income was $264, and her net worth was
$2000. Thetrial court found that “the petitioner did not havethefinancial ability to replacetheforfeited vehicle without
undue hardship.” The evidence supports that finding.
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