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OPINION

Thetestator, Luther Gaston Garrett, thefather of six children, left aholographic will which
contained only one specific bequest, with the remainder of his estate to be divided equally among
his six children. The specific bequest was atract of land to his son, Keith Garrett, Appellant, and
the son’ swife, PamelaGarrett. Thisdispute, between Keith Garrett and hisfive siblings, arisesover
how many acres are to be included in that bequest.

At the time of his death in January of 1996, the testator owned approximately one hundred
fifty acresof land. Thefivesiblingsof Keith Garrett describetheland as consisting of threeseparate
tracts, asfollows:



the Fallstract, and Lot 19A of City Lake Estates, known asthe Gaston Garrett home
tract consisting of approximately 19 acres; the Wayne Davis tract of 100 acres, out
of which the 7 acre tract willed to Keith and Pam Garrett and on which they have
their house islocated, the 7 acre tract on which David Garrett has built his houseis
located, and upon which thecemetery exists where Gaston Garrett isburied; and the
third tract isthe Allardt farm on the Taylor Place Road.

The Falls tract and the Wayne Davis tract were contiguous. On tha basis, Keith Garrett
considered them asingletract and referred to them as the* homestead,” atract of approximately 120
acres. Thus, Keith Garrett takesthe position hisfather owned only two tracts of land: the homestead
and the Allardt farm property, which consisted of approximately thirty-eight acres.

Keith Garrett moved onto the Wayne Davistract in 1974 or 1975. Since 1975, Keith Garrett
helped his father maintain the land. Sometime after executing the will in question in 1984, the
testator completed a house on the Fallstract. David Garrett began building a house on the Wayne
Davis tract, sometime in the 1980s or 1990s."

Shortly before his death, the testator called all hischildren to hisbed side. At that time, he
read them hiswill and gave each acheck.? Thewill heread to the children was the hol ographic will
the testator had prepared in 1984. It contained only one specific bequest which stated:

| give, devise and bequeah to my son, Kdth Edward, and present wife, Pamda Jo
Hurley Garrett, a certain tract of land more particularly described in a survey map
attached to this document. Thedeed to this tract of land is to be processed by my
executors, provided | precede the above mentioned in death; howeve, in case either
or both of the above mentioned precede me in death, | will make adjustment or
codicil concerning property mentioned and attached. When the above mentioned
deed is processed, it is not to be taken as any future part of Keith Edward Garrett’s
further share in my estate, based on past understanding between us and other
considerations.

When the will was found after the testator’ s death, no survey map was attached thereto. The will
named as executorsall four of Gaston Garrett’ssons. It contained thefol lowing interroremclause:

!Keith testified David began his house in 1990 or 1991 ; Keith G arrett’s cou nsel represented in opening
statements that David began building the house in 1987; David testified he started it prior to 1982, but also
stated elsewhere he started construction in 1989; and the appellees in one filing say he built it in 1988, but on
appeal merely claim it was in the 1980s.

The total amount of cash he distributed to each child in the months prior to his death was approximately
$15,000.



| would hope that | have reared and raised six children that are reasonable, fair, and
unselfish; therefore, any of my heirsthat should bring legal processin aCourt of law
against another heir or heirs of my estate and object to the probate shall be cut off
from any share whatsoever in my estate and | further direct that the bequeststo such
persons shall be considered as part of my residuary estate.

Thewill wasamended once during itsexistence asevidenced by ahandwritten notation dated
January 17, 1995 changing the nameof aperson to contact regarding legal advice orinthe event any
conflict or difference should arise as to equity or fairness.

After his father's deah, Keith Garrett filed a petition to admit will for probate and
appointment of executor. The petition named his siblings as respondents. Keith Garrett sought
appointment as executor of hisfather’ sestateand, requested, inter alia, that thewill be admitted into
probate. He asserted tha under the will, hewas to “receive one tract and child's portion of the
second tract.”

Appellant’ ssiblings filed aresponse requesting that al four co-executors namedin the will
be appointed executors. Thefiling also asserted that Keith Garrett’s claim of entitlement to atract
was “misleading” because he “was to receive a 7 acre tract where his home is located and a 1/6
interestin the other parcelsof real property excluding a7 acretract on which the decedent permitted
David Garrett to construct his home, which gift to David Garrett was given in about 1988 after
Gaston Garrett authored hiswill in1984.” Thesiblingsrequested, among other things, that the court
hear proof pursuant to Tenn. Code Ann. § 32-3-101, et seq., if the heirs could not agreeto afair and
equitabledistribution at the gopropriatetime. Thesiblingssubmitted atentative planfor distribution
of the estate withtheir filing. This plan proposed in pert that Keith and Pam Garrett

will get seven (7) acres where their house is located in accordance with a survey by
Andy Potter done in about 1979 which is in the possession of Keith Garrett. This
tract isnot to be taken as any future part of KEITH EDWARD GARRETT’ Sfurther
sharein the estae, as stated in thewill.

David Garrett will receive the house he hasbuilt on the Wayne Davis Tract and seven
(7) acres surround ng the house in accordance witha gift made by our father priorto
the time of his death.

The trial court entered an agreed order admitting the testator’s will for probate and
administration. All four male siblings were appointed co-executors. Hand written in the lower
margin of this order was the following:

By approval of this order counsel for Keith Garrett does not acknowledge the
existence of the seven (7) acre survey and it isrecognized that an issue existsonthis
matter.



Thetria court heard evidence on thismatter. At the hearing, Appellant testified that he was
claiming 121 acres under the will. Thisincluded the land on which his brother David' s house, the
family cemetery, hisfather’ s house, and hisown house were located. Appellant stated that in 1984,
when the will was written, he was the only child living on the land, and it was meant to be his. He
testified:

In*84, that' swhat Daddy meant. | wasthe only oneinterested. They wereall going
on with their lives. | have done awhole lot to improve that place, and | don’t have
any guilt aout wanting the whole place. | believe that’s exactly what it states.

Pam Garrett, Appellant’ swife testified that sometimearound 1984, thetestator cameto her
houseandtold her, “| fixed that place over here so that nobody could ever bother you.” Sheadmitted
that he did not explain the means he usad to effectuate these arrangements.

Theeldest son, ChrisGarett, testified that thefamily wasat animpasse about thedistribution
of the estate, and herequested that the court construethe will and decide on the distribution. He
testified that when his father cameto him shortly &ter writing thewill:

one of the major things that he was interested in is protecting Keith’s homeplace,
Pam’s homeplace, and a that time he told me seven acres was the amount of land
that he intended to be cut off, but he couldn’t gve them a deed right now because
Keith had a previous mariage that might jeopardize the land, so he wouldn’t cut a
deed at that time.

Chris Garrett denied that his father had ever expressed an intention that Appellant receive
the entire 121 acre tract. He recalled that his father intended to give David seven acres as well.
ChrisGarrett testified that when hisfather called all the children tohissick bed to read thewill, there
was no survey present. He asserted that except for the seven acresto Appellant and seven acresto
David, the property was to be dvided evenly into sixths.

Thesecond eldest son, Patrick Garrett, testified that hisfather had intended for Keith to have
seven acres. Patrick Garrett recalled seeing a survey map. He stated:

Just before Dad died  When he gave up the checks out, goproximately the 10™ of
January, | wassitting with him, and hereached in hislock box, and picked the survey
up and said, “Keith, here, you will need this survey of your tract.” He didn’t attach
it, but he had it separate and he handed it to Keith.

Patrick Garrett testified that he had not seen the survey since. When asked if he had seen the survey
previoudly, he testified:

| knew it was there and paper, andyesit wastheae. And, infact, when he called us
all together in our last meeting withhim, he said, here’ sKeith, your survey, and put



He further testified that both his father and Keith adknowledged that the tract was seven acres.

he just

it in the box, and went on with hiswill, and that was part of hisreading and part of
the day, and he also indicated David’ s seven acresto be put to David . . . he gave out
the survey dong with his monies

PriscillaWright, the fifth eldest child, testified, “ Daddy always talked about seven acres.”
She dso gaed, “ When Daddy read the will to us, when he gathered us up altogether, he held up
something, and said, ‘Keith will need this, thisishisthing.” It was about the seven acres, and then

stuck it back in there.”

The youngest child, Susan White, recalled that her father had mentioned the tract he

bequeathed to Keith. Shetestified:

She confirmed he sister’ s testimony that their father had held up the survey when he wasreading
the will to all the children, but she admitted that she had never looked at the survey to seeif seven
acreswere plotted out onit. She also agreed that her father wanted Keith and David Garrett to have

Well, it’ s been so long ago, and he wrote the will, | remember him telling me that he
wroteawill. | don’t remember if that’ s when hetol d me about the acreage Keith and
Pam should get first, but he did tell me that Keith and Pam would get seven acres
before anything else was separated. And then, you know, when he called us al in,
that’s when he said about David getting seven acres as well.

seven acres each, stating:

Daddy stressed that for years. He stressed that about Keith getting seven acres and
the last yearshe stressed it for David. That was the main thing he wanted us to do
was to make sure they got their seven acres each before we did anything else. If we
wanted to own it altogether, or separateit or sl it or whatever wewanted to do with
it, he wanted that done first, so they had their homeplaces.

She stated that shortly after her father died, she found the will and the survey was not with it.

stating:

David Garrett, the youngest son, testified that he started his house while he was in college,
prior to 1982. He stated that his father had never spoken to him about deeding him seven acres,

the only time Dad ever made a reference to me about my place, when he was real
sick, almost to die, he sad, there was somebody tovisit him and asked if | would be
thereand | sat over on the edge of the property. | just homesteaded and | hope | get
my place and Dad rased up hishead and he said, “you got it” liketha. Henever did
tell me, | never did worry about the acreage up until hegot sick and we knew he was

dying.



David Garrett offered the following testimony regarding his father’ s preference for seven acres:

Where Dad got the number of seven acres was, he heard the Japanese nation had
some Imperial monarch or somebody from World War Il had divided the whole
nation into seven acre plots to give each family and that was what made it take off
as a nation, what made them so productive.

Davidrelated that he had seen the survey, which Andy Potter had created. Hetestified that after their
father’ sdeath Keith told himthat their father had given him the survey. David Garrett also testified
that he heard Keith acknowledgethat histract was limited to the seven acres surrounding his house.
He recalled tha Keith had shown himthe plat and had fenced the seven acres.

William Campbell, ageneral sessions court judge who wasreferred toin thewill asasource
for advice, testified that Gaston Garrett had mentioned that he intended for “both of the boys’ to
havetheir own pieceof property and that he had asurvey. Mr. Campbell recalled that the boys plots
were “about five acres.”

The mother of the six children, Gaston Garrett’'s former wife, testified that Keith had
mentioned seven acres to her several times. Sherecalled that after

al the discussions and the children come and told me what they talked about, and
never did Keith mention tha he was supposed toget all of that over there, and never
did they mention that Gaston said anything about a—and | would like to say, Gaston
has his faults, but he would never give more to one than another, and to talk to them
like he was trying to give them equal shares and then gve al that piece to Keith.

Keith was then called as arebuttal witness. He denied receiving a plat from his father and
testified that he never heard his father speak in terms of seven acre plots. He testified tha he had
only fenced a portion of his property where he had kept a cow.

After hearing theevidence, thetrial court found that “ Mr. Garrett in no way intended to give
Keith Garrett the entire 121 acre tract.” The court found clear and convincing evidence that the
“surveyed tract” referred to in the will was a seven acre plot and that Mr. Garrett intended to give
David Garrett a seven acre tract as well. The court stated that it accepted Keith's offer to mark
himself aplot of not more than seven acres and tender a plat thereof within fifteen daysto the court
and to the other siblings. The court reserved the right to appoint a surveyor to mark the boundaries
if the parties could not agree.

Keith moved for an interlocutory appeal which was granted by thetrial court and denied by
thiscourt. Then, fourteen months after thetrial court’ sruling, Keith filed amotion for new trial or,
in the aternative, relief from order under Rule 59 and 60. This motion asserted that several other
witnesses who had discussions about the testator’s intent shortly before his death substantiated
Keith’s claim to theentire 121 acres.



Thetria court denied Keith’ smotion, holding that it |acked the authority to reopen the case.
However, he was permitted, for the record, to make an offer of proof of evidence he claimed was
newly discovered. The offer consisted of testimony from friends of the testator which purportedly
corroborated K eith’s testimony.

Thetrial court entered afinal order, finding tha substantially all the cash of the estate was
either distributed prior to the date of the testator’ s death or used for the administration of the estate,
nothing further needed to be donefor the administration of the estate, and afinal order wasnecessary
for the appeal of the court’s prior findings. This appeal ensued.

|. Standard of Review

The construction of awill isaquestion of law for the court. Presley v. Hanks, 782 SW.2d
482, 487 (Tenn. Ct. App. 1989). The standard of review for the appellate court is de novo with no
presumption of correctness. Estate of Burchfiel v. First United Methodist Church of Sevierville,
Tennessee, 933 S.W.2d 481, 483 (Tenn. Ct. App. 1996); Tenn. R. App. P. 13(d). When, however,
the testator’ s intent is determined by extrinsic evidence, the trial court’s findings of fact regarding
that evidence are reviewed de novo with a presumption of correctness. Thrailkill v. Patterson, 879
S.W.2d 836, 841 (Tenn. 199); Hanafee v. Jackson Nat’ | Bank, No. 02A01-9201-CH-00004, 1992
WL 137476 at *2 (Tenn. Ct. App. Jun. 22, 1992) (no Ten. R. App. P. 11 application filed).

II. Keith Garrett’s Tract

Keith Garrett argues that thetrial court’ sruling that he and hiswife wereentitled to aseven
acre tract was clearly contrary to the language of his faher’s will and to his father’s intent. We
disagree.

“Thebasicrulein congruing awill isthat the court shall seek to discover theintention of the
testator, and will give effect to it unlessit contravenes some rule of law or public policy. That
intention isto be ascertained from the particular words used, from the context and from the general
scopeand purpose of theinstrument.” Daugherty v. Daugherty, 784 S.W.2d 650, 653 (Tenn. 1990).
A will must beinterpreted in light of the circumstances existing at the time of its execution and in
light of itsgeneral purpose. 1d. Every word used by the testator is presumed to have some meaning.
Id.

Where the language of a will is plain and unambiguous, extrinsic evidence is not
admissibleto vary, ater or contradict the termsof thewill. Frazier v. Frazier, 430
S.W.2d 655, 659 (Tenn. 1968); Edlick v. Friedman, 235 S.W.2d 808 (Tenn. 1951);
Green v. Lanier, 456 S\W.2d 345 (Tenn. App. 1970). Extrinsic evidence of the
testator's intent is admissible, however, to resolve latent ambiguities. Sadow v.
Solomon, 319 S.W.2d 83, 85 (Tenn. 1958); Holmesv. Roddy, 144 S.W.2d 788 (Tenn.
1940). A latent ambiguity is defined as one where the equivocality of expression,
or obscurity of intention does not arise from the words themselves, but from the



ambiguous state of extrinsic circumstances to which the words of the instrument
refer, and whichissusceptibleof explanation by themeredevel opment of extraneous
facts, without altering or adding to the written language, or requiring more to be
understood thereby than will fairly comport with the ordinary or legal sense of the
words and phrases made use of 2 Id. at 789

Inre Will of Leitsinger, No. 01A01-9209-PB-00361, 1993 WL 190916 at *2 (Tenn. Ct. App. June
4,1993) (no Tenn. R. App. P. 11 application filed); Greer v. Anderson, 36 Tenn. App. 507, 509-16,
259 S.W.2d 550, 551- 53 (1953). Extrinsic evidence, to be admissible, must show surrounding
circumstances at thetime of the execution of thewill, rather than at somelater date. Lockev. Davis,
526 S.W.2d 455, 457 (Tenn. 1975).

The language of Mr. Garrett’ swill itself is not unclear or uncertain. The clear language of
the will referred to a*“ certain tract of land more particularly described in a survey map” which the
will said was attached. When the will was discovered, the survey was not attached. Therefore, the
ambiguity arose dueto the* extrinsic circumstancesto whichthewords of theinstrument refer,” i.e.,
the fact that no survey was attached to the will. This created alatent ambiguity. We find no error
in the trial court’s decision to hear evidence to determine the testator’ sintent regarding the extent
of the testator’ s bequest to Keith.

Keith contends that the testator only owned two tracts of land, the 121 acre tract on which
his home, David’s home and the testator’s hame were all locaed, and a separate 38 acre trect.
Pointing to his and his wife's testimony that the testator wanted to ensure that they kept their
homeplace, Keith maintainstha thewill’ sdevise df a “certaintract” could only mean the 121 acres
on which his house was situated. We find this argument unpersuasive.

Obvioudy, thetestator meant to give K eith and Pamela Garrett something above and beyond
an equal share of his total estate, as evidenced by the fact that the bequed to them is the only
individual bequest in thewill. However, we do not find that the testator intended to give them the
entire one hundred twenty one (121) acres, leaving only a 38 acre tract for division amongall his
children.

3In contrast,

[a] patent ambiguity stems from uncertainty in the language of the will itself, In re Will of
Bybee (Bybee v. Westrick), 896 S.W.2d 792, 793 (Tenn. Ct. App. 1994); Coble Sys., Inc. v.
Gifford Co., 627 S.W.2d at 362, and is apparent on the face of the will. See 4 William J.Bowe
& Douglas H. Parker, Page on the Law of Wills § 32.7 (rev. 3d ed. 1961). It involves an
ambiguous term, see Union Planters Corp. v. Harwell, 578 S.W.2d 87, 92 (Tenn. Ct. App.
1978), that cannot be clarified by considering extraneous facts.

Jacobsen v. Flathe, No. 01A01-9511-CH-00510, 1997 WL 576339 at *2, n.3 (Tenn. Ct. App. Sept. 17,1997)
(no Tenn. R. App. P. 11 application filed).



First, the record showsthat the testator owned three trads of land, not two. Janet Garrett
conveyed two separate tracts of land to the testator on April 1, 1972. Thesetractsincluded property
“on the north side of the highway between the Allardt and the Taylor Place” consisting of
approximately thirty-eight acresand aone hundred acre tract north of White Oak Creek. Inaddition,
Harold Walker conveyed Lot 19A of City L akeEstates, consisting of approximately 19 acres, to the
testator on January 15, 1981. According to mapsin the record, the testator’ shomewason Lot 19A,
and Keith and David Garrett’ s houses were located on the White Oak Creek tract.

Second, the testator’ suseof thewords “acertan tract of |land more particularly described in
the survey map attached” isinconsistent with an intent to conveyinitsentirety any parcel owned by
testator. Had the testator intended to convey anentiretract, heeasily could havereferred toit by its
common description (e.g., City Lakes Estate tract) or by the deed which conveyed it to him. No
survey would have been needed to describe the extent of the bequest, and a copy of a deed could
have served as the defining document.

Third, the evidence that the testator was concerned about dividing his estate fairly among
his children is convincing. The testator's former wife testified that it would have been
uncharacterigic of thetestator tofavor one childover the others by bequeathing to Keith Garrett one
hundred and twenty one (121) acresand allowing him tosplit the remainingthirty five (35) with his
five siblings. The will itself expressed the testator’s hope that he “raised six children that are
reasonable, fair, and unselfish” and directed the executorsto provide* equal and fair share[s]” of his
estate to the two daughters. In addition, the testator divided his currency equdly among his six
children before his death.

Finaly, dthough the testimony is inconsistent among the siblings about whether they saw
a paper they thought wasthe survey, thetrial court could have accredited those witnesses who say
the survey was present at their bedside meeting with their father. It was later missing. A number
of witnesses testified that Keith had acknowledged in the past that hisfather intendedto leave him
seven acres and his house.

We have determined that the testator intended to give Keith and Pam Garrett atract of land
in addition to Keith’ sone sixth interest in the residuary estate. We have also determined that it was
not the testator’ sintent to give Keith the entire 121 acre tract (composed of two separately-deeded
parcels) that Keith clamswashisfather’ sintent. Absent further clarification in the language of the
will, the trial court was correct in considering other evidence of the testator’s intent. We find no
evidence to support Keith’s contention that his father intended that he receive 121 acres other than
Keith's and Pam'’s testimony regarding statements by testator. Those statements are less than
conclusive as to the amount of land he intended to leave to Keith and Pam. For example, the
testator’ s bare assurance that he had “taken care of” Keith and Pam Garrett provides no greater
support for Keith’s claim to one hundred and twenty one (121) acres than it does for the other
siblings' position.



Asto the size of the tract, each of the other five s blings and their mother testified that the
testator had intended to bequeath Keith seven acres. Some witnesses testified that Keith had
acknowledged the seven acretract in the past. Mr. Campbell, the testator’s legal advisor, recalled
that the testator intended to leave Keith atract of “about five acres.” Neither he nor the children’s
mother had anything to gain from thistedimony. Thetrial court had the gpportunity toobserve each
of thewitnessesand weigh their credibility. Thiscourt must give considerabledeferenceto thetrial
judge's findings regarding the weight and credibility of any oral testimony received. Townsend v.
Sate, 826 S.W.2d 434, 437 (Tenn. 1992); Jones v. Hartford Accident & Indem. Co., 811 SW.2d
516, 521 (Tenn. 1991). Inlight of the above mentioned evidence, we cannot saythetrial court erred
in determining that the testator intended to devise to Keith and Pamela Garrett no more than aseven
acre tract containing their home.

I1l. David Garrett’'s Tract

Thetrial court’ sruling granting aseven acre plot of land to David Garrett, however, ismore
problematic. Thetrial court found “Mr. Garrett, by his ads, showed his intention to give David 7
acresand Keith 7 acres.” Thewill makes no mention of aseparate bequest to David Garrett. Unlike
Keith Garrett, David is only one of the residuary beneficiaries along with hissiblings. With regard
tothesize of the“ certain tract” of land bequeathed to Keith Garrett, the court’ srole wasto interpret
theintent of thetestator, with the starting point being the language of the specific beques inthewill.
Daugherty, 784 S.W.2d at 653. Thereis simply no such starting point for any bequest to David.

The intent of the testator must be ascertained “from the particular words used, from the
context and from the general scope and purpose” of the will. Daugherty, 784 SW.2d at 653. A
court must determinethetestator’ sintent “from what he haswritten and not fromwhat it is supposed
heintended.” Martinv. Taylor, 521 S\W.2d 581, 584 (Tenn. 1975). Consequently, a court cannot
“make a new will or bequest for a testator but must construe what the testator has written and
published.” In Re Estate of Jackson, 793 SW.2d 259, 261 (Tenn. Ct. App. 1990).

We find nothing in thewill which justifies a finding that the testator intended for David
Garrett to take the seven acre plot on which hishouse was located. None of the evidence in support
of David Garrett receiving the sven (7) acretract showed tha the testator intended to bequeath
David a separate tract of land at the time the will was executed. Locke, 526 SW.2d at 457. “Itis
not our role to guess at atestator's intentions based on what the parties suppose the testator might
have intended but never put inwriting.” Martinv. Hale, 167 Tenn 438, 442, 71 SW.2d 211, 212
(1934); Jacobsen, 1997 WL 576339 at *6 (citing In re Walker, 849 SW.2d 766, 768 (Tenn. 1993)).
Thetestator wrote hiswill in 1984 and made no specific bequest to David. He had every opportunity
to revise hiswill to provide a specific bequest to David like he made for Keith, but he did not. In
fact, the testator made revisionsin 1995, many years after David began construction of the home,
and till failed to make a provision regarding a grant to him of that property. Even at the time he
read hiswill to hischildren, he did not amend thewill. The court cannot read something into awill
whichisleft out. Becausethewill makesno specific bequest of land to David Garrett, therewas no
basisin the language of the will for deciding that Gaston Garrett intended such a separate bequest.
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Accordingly, we find no basis for a determination that the testator bequeathed seven acres and a
house to David Garrett viathe will.

However, David and the other appellee siblings do not argue that their father made a
testamentary gift of theland to David, but, instead, make several aternativeargumentsto upholdthe
grant to David. First, they assert that the trial court’s order dividing the real property constituted a
recognition or finding that Gaston Garrett had given David hishouse and seven acresearlier. Thus,
they characterize the trial court’ s ruling as “upholding a parol gift of atract with his house onit to
David asreflective of the condition of the Gaston’ s estate at the time of his death.” Second, David
bases his claim on several Tennessee cases dealing with a parol* gift of land followed by adverse
possession “provides at least a defensivetitle to real property.” He citesMercy v. Miller, 25 Tenn.
App. 621, 166 SW.2d 628 (1942) and Choate v. Sewell, 142 Tenn. 487, 221 SW. 190 (1919) in
support of thisargument. Thethird theory argued for upholding the award to David isthe agreement
among David and the other appellee siblings that this would be afair and equitable distribution.

Thetria court did not specify the legal basis for its ruling, but simply stated:

In keeping with Exhibit 1°filed in the causeand in keeping with the evidentiary proof
of the intention and actions of the Testator, Luther Gaston Garrett, and also
consistent with statements of the brothers and sisters of David Garrett, the court
hereby diveststhe heirsof Luther Gaston Garrett . . . of title and veststitle consi stent
with Exhibit 1 in this cause in David Denver Garrett and hiswife Paula. . .

We first turn to the argument under thefirst two theories, that the court’s order should be
upheld because the grant to David was avalid parol gift or aparol gift accompanied by seven years
of adverse possession. Under either theory, the party claiming the gift was required to show there
was avalid gift.

A promise to make agftisnot agift. McAdoo v. Dickson, 23 Tenn. App. 74, 126 SW.2d
393, 402 (1938). In fact, an oral contract to devise lands is within the Statute of Frauds and
unenforceable. Goodloe v. Goodloe, 116 Tenn. 252, 92 SW. 767 (1905); Williams v. Burtin, 4
Tenn. App. 340 (1927); Quirk v. Bank of Conmerce & Trust Co., 244 F. 682 (6th Cir. 1917).

Therearetwo essential elementstoagift: donativeintent and delivery. In Re Estate of Bligh,
30 SW.3d 319, 321 (Tenn. Ct. App. 2000). To accomplishdelivery, the donor must relinquish all
rights of control over the gifted property. Yale Univ. v. Fisk Univ., 660 F. Supp. 16 (M.D. Tenn.

“Parol is defined as “a word; speech; hence, oral or verbal; expressed or evidenced by speech only; as
opposed to by writing or by sealed instrument.” BLACK’S LAw DICTIONARY 1116 (6th ed. 1990).

®Exhibit 1 was a survey David Garrett had made which split off the seven acres on which his house was located
from the rest of the Wayne Davis tract. The survey was made in 1996 by Andrew Potter.
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1985). The party claiming the gift has the burden to establish those elements by clear, cogent and
convincing evidence. Bligh, 30 SW.2d at 321. Any doubt must be resolved against the gift. State
exrel Teaguev. Home Indem. Co., 59 Tenn. App. 518, 442 S.W.2d 276 (1967). In particular, every
fact necessary to show a parol gift of land must be ample, clear and convincing to sustan such gift.
Mercy v. Miller, 25 Tenn. App. 621, 166 S.W.2d 628 (1942).

The delivery requirement is met, in the context of real property, by delivery of a deed.
Leadfordv. Leadford, 3 Tenn. Civ. App. 502 (1912); also THOMPSON ON REAL PROPERTY, THOMAS
EpiTion 888.15(b)(1) (David A. Thomas, ed. 1994) (“ A gift of real propertyisdelivered by delivery
of the deed.”). The effect of vaid ddivery isto place the gifted property under the control and
dominion of the donee. Until such delivery isvalidly accomplished, a gift may be revoked by the
donor; onceit is accomplished, the donee’ s title and right to possession become irrevocable.

Theappellees reliance on the theory of parol gift coupled with adverse possession does not
obviate the need to provethat a gift actually occurred. InWalker v. Moore, 745 SW.2d 292, 294
(Tenn. Ct. App. 1987), thiscourt recognized therule set out in Choatev. Sewell, 142 Tenn. 487, 221
S.W.190(1919), that “aparol gift of land coupled with an entry by the donee and adverse possession
by him for more than seven yearswil | vest with him apossessory or defensiveright to theland.” In
Walker, we found the evidence to beinconsistent with either an absolute gift or an adverse holding,
and affirmed thetrial court’s holdng there was no enforceable gft.

The Walker opinion quoted extensively from Mercy v. Miller, 25 Tenn. App. 621, 166
SW.2d 628 (1942), anotha case wherein this court found there was insufficient evidence to
establish a gift under the Choate v. Sewell rule. In Mercy v. Miller this court observed:

The opportunity and facility for fraud in setting up parol gifts, after the death of the
alleged donor, make it the duty of a court to give close scrutiny to evidence offered
to provesuch agift. ... To sustain such agift, the proof must be “ample, clear and
convincing” asto every fact necessary to make out the gift.

Id. at 631 (citations omitted). The opinion also cited with approval Atchley v. Rimmer, 148 Tenn.
303, 255 S.W. 266 for the rule that “the unsupported testimony of the alleged donee ought not to be
accepted as sufficient proof of a gift” and “a gift cannot be established by proof of declarations of
the alleged donor alone.”

In Choate v. Sewell, the seminal casefor therulerelied on by appellees, aparol donee was
determined to be comparable to a parol vendee. The court’s holding is based upon the rule that a
parol vendor, or donor, hasthe right to repudiate the sale or gift, and that right accruesimmediately
upon the making of the sale or gift. Where the vendee or donee enters into passession with the
knowledge of the parol vendor or donor, “claming adverselyto him and all theworld,” the vendor
or donor is precluded, after seven years of such adverse possession, from repudiating the oral sale
or gift. 221 SW. at 192-93. “Such adverse possession for seven yearsextinguishestheright of the
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parol vendor to have anaction, either a law or in equity to repudiate his conveyanceof the lands.”
Id. at 193.

It is clear that David's clam under the Choate v. Sewell holding must rest upon clear and
convincing proof of agi ft. Additionally, for purposes of determining whether seven yearsof adverse
possession has occurred, the specific dateor time frame of the gift must be shown. Further, there
must be proof that David’ spossession wasadverseto hisfatha’ stitleor interest. A review of David
Garrett’ s own testimony and the other evidence presented at trial demonstrates that he has not met
his burden as to any of these requirements.

Infact, itis David’s own testimony which defeats theclaim that he was given the house and
land in the 1980s by way of any sort of gift; it alsodefeats any claim that he possessed the property
adverselyto hisfather’ sinterest. David concedesthat hisfather did not give him adeed to any land
and that when he constructed the houseand occupied it, he did so only with hisfather’ spermission.
Hetestified as follows:

Q: How did you come to build your house on this 121-acre tract?

A: Well, to start with, | wasjust looking for alittle cabin inthe woods, alittle hut or
something to build, and | started mine like that. | didn’t have anything else.

Q: Did you talk to your dad about this?

A: Well, | just sad, if hedidn’t care, | would sort of squat, | guess.

Q: Did you have his consent?

A:Yes.

Later in histestimony, he stated hisfather had never spoken to him about deedinghim seven
acres, but testified:

Dad never did tell me exactly seven acres, no. He never did mention that tome. . . .
the only timeDad ever made areference to me about my place, [was] when he was
real sick, aimost to die.. . . [I told dad] | just homesteaded and hope | get my place
and dad raised up hishead and he said, “You gotit,” likethat. He never did tell me,
| never did worry about the acreage up until he got sick and we knew he wasdying.

In this case, it is not entirely clear when the gift was supposed to have been made, but
appellees seem to have settled on sometime in the 1980s, on the basis that that iswhen David went
into possession of the house.® David' stestimony, however, contradicts any assertion that hisfather
gave him the housein the 1980s since he stated that hisfather never made any referenceto the house

®The original response filed by the fivesiblings alleged their father had given the house and sevenacres
to David in 1988 It could be argued that this theory was abandoned at trial, as the court stated, “The only issue
[is]interpretation ofthis size of land awarded to Keith Garrett,is that the only issue?” to which appellee counsel
responded, “That’s all we see.” Nonetheless, the trial court granted seven acres and a house to David, and
appellees seek to uphold that ruling on the basis of an earlier parol gift.
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until shortly before hisdeath. In addition, there is absolutely no proof that the testator surrendered
control over any real property surrounding David’ s house or that the testator intended to give David
the house and any acreage at the time David moved into the house. For the reasons stated herein,
we find the donee hasfailed by proveby clear and convincing evidencethat thetestator madeagift
of land to him in the 1980s.

Finaly, David arguesthat because the will contained a clause stating that the testator hoped
that heraised hischildrento befair and equitable, and because all of theappellee siblingshad agreed
that David would be entitled to the house and seven acres before therest of the estatewas divided,
the court’ s order should be upheld becauseiit isfair and equitable and what the testator would have
wanted. We have no doubt that the siblings are convinced that their father wanted David to have his
house and seven acres around it and that they are taking actions consistent with that belief. Therole
of the courts, however, islimited. As stated, above, acourt may na read into awill tha whichis
not there. The testator’s hope that his children would agree on afair and equitable distribution of
his estate does not constitute a separate devise or bequest and does not authorize the children or the
courts to re-write his will .

Therefore, we reverse thetrial court’s order granting to David and Paula Garrett a sparate
seven acres and housein addition to David's interest in the residuary estate. Thus, the house built
by David and any land around it are to be considered part of the residuary estate which is to be
divided equally among the children according to the provisions of the will. Thisisnot to say that
David has no recourse to obtain the house he built; he may always request that part of his one-sixth
portion of theresidual estate include the home and land onwhichthehomeislocated. Additi onally,
whilethe siblings arefree, of course to give their one-sixth interest inthe housebuilt by David and
acreage surrounding it to David, the agreement of five of them cannot divest Keith of his one-sixth
interest in the residuary estate®

IV. Motion for New Trial
Keith Garrett argues that the trial court erred in denying his motion for new tria or,

dternatively, for relief from the order. That mation was made unde Tennessee Rules of Civil
Procedure 59 and 60° over fourteen months after entry of the order construing thewill. The basisfor

"We interpret the testator’s precatory language to referto the residuary estate and notto give authority
to the children to decide how to divide his entire estate.

8This holding should not be interpreted as implying that K eith has any right to a specific parcel in the
residuary estate or a portion of the land surrounding David’s house. He is simply entitled to one-sixth of the
residuary estate which is to be divided in equal and fair shares, with the will directing process for resolving
disputes as to fairness.

(continued...)
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the motion was that counsel had discovered witnesses to “ contradict, rebut and establish the true
intent of the testator at or near the time of hisdeath” and that, because the appellees had presented
evidenceregarding testator’ sintent at the time of his death, Keith Garrett, the petitioner, should be
given that opportunity. The motion contended that the evidence was not discovered until after the
hearing, when the proposed witnesses heard of the court’s decision, and that the evidence was
relevant to key issues The motion asked thetrial court to grant anew hearing, on the issue decided
over ayear previously, asking the court to* grant anew trial in this cause on the issue of disposition
of the real property of the decedent.” The appdlees opposed the motion on the ground it was
untimely. Thetria court denied the motion.

Keith Garrett was permitted to make an offer of proof, which included &fidavits and live
testimony. At thecloseof the hearing, thetrial court declined tochangeitsruling on the basisof the
offered testimony, stating it had already denied the motion for new trial.

Keith Garrett’ smotion was entirely designed toget the court to hear evidencefrom witnesses
who were not called in the earlier hearing on theissue decided in that hearing. Essentidly, it was
arequest that the court re-open an order, and theissues decided in that order, which had been entered
over ayear previously, on the basis of newly-discovered evidence.

Tenn. R. Civ. P. 59.02 gates in pertinent part:

Timefor Motions.--A motionfor new trid and all other motions permitted underthis
ruleshall befiled and served within thirty (30) days after judgment has been entered
in accordance with Rule 58.

Obvioudy, the motion for new trial was not filed within thirty days of entry of the order
construing thewill. In addition, the evidence the motion sought to have the court consider was not
newly-discovered evidence within the rule regarding new trial.

Another principleof law that isdeeplyingrained in the holdings of our courtsand has
been repeated in the majority of the some 65 cases where our courts have addressed
thisissueisthat tojustify anew trial for newly discovered evidenceit must be shown
that the new evidence was not known to the moving party prior to or during trial and
that it could not have been known to him through exercise of reasonable diligence.

Seay v. City of Knoxville 654 SW.2d 397, 399 (Tenn. Ct. App. 1983) (citations omitted). An
affidavit in support of such a motion must set out the facts constituting due diligence with
particularity. Id. Further, “inruling on amotion for new trial on the grounds of newly discovered
evidence the trial court is vested with wide discretion, and its denial of such a motion will not be

(...continued)
°0On appeal, the appellant argues the issue only on the basis of Rule 59 grounds.
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disturbed by an appellate court unlessit hasabused itsdiscretion.” Evansv. Evans, 558 S.\W.2d 851,
853 (Tenn. Ct. App. 1977).

Thetrial court acted well within itsdiscretion when it denied the motion for new trial which
was filed many months after the entry of the order. In addition, having reviewed the affidavit and
testimony offered in support of the motion for new trial, we find that the evidence Keith Garett
presented was not newly discovered evidence that could not have been discovered prior to or during
the hearing through the exercise of duediligence.’® We affirm thetrial court’ sdenial of the motion
for new trial.

V. Theln Terrorem Clause

Keith Garrett argues that because his siblings challenged his interpretation of the will, the
forfeiture clause was activated. He maintains that they should take nothing under the will. The
siblings respond that the in terrorem clause has no effect because neither side is objecting to the
probate. They also contend that forfeiture provisions are not enforceablewhen suits are pursued in
good faith, relying on Winningham v. Winningham, 966 S.W.2d 48 (Tenn. 1998).

0One of the witnesses was Andrew Potter, the surveyor whom David said had cr eated the survey referred to
inthewill. Mr. Potter denied that he had surveyed the testator’s property by dividing it into seven acre tracts. He also
stated his office had burned and his records had been destroyed. Most of the prop osed testimony dealt with statements
made by the testator, not at the time of the execution of the will, but much closer to his death. Kathy Gernt, who had
worked with the testator at a chicken plant, testified that she and her husbandvisited the testator during hisillness. After
her husband commented about how much he liked the testator’s house, the testator purportedly stated: “it was K eith’s
house, that Keith had built it . . . He said his house needed to be painted and | told him maybe we would get some
commercial grade wallpaper and put it up . . . He said that he didn’t know if Keith would like that.” Mrs. Gernt’s
husband substantiated much of this tegimony. The testimony of Billy Allen South, a neighbor, was also proffered in
support of Keith’s claim. M r. South made a personal statement concerning the testator’s last wishes:

Gaston wished me to say to the Court that he wished that this matter of this Will be settled behind
closed doors, the members that were all to be involved, and that he had written the Will and that the
same lawyer that hel ped him word and prepare them and explain the Will and they had went over it
word for word and that the Will would stand good for itself and that the records of properties or
anything that was on record, everything was on record and that hefelt between our discussionsthat
the Will would stand good for itself and would not be problem of the Court to decide. . . | will have
to state that Gaston’ sintentions of measfar as knowingof the Will which | stated he had named Keith
and Pam. He intended for Keith to have that property. He intended it to be under control of Keith
Garrett.

When asked what specific property he was referring to, M r. South stated, “the property that he lived on. He
considered it — he named it as this property — the house that he lived in, he conddered itto be all — all of the land that
was there where he lived that was joining that tract that he lived on was one property.”

Keith also proffered the affidavits of two additional witnesses. Ben King attested that the testator had told him

that “Keithwas the only child that had ever done anything for me” and “the other children are only interested in what
they can get from me.” Pete Taylor attested that the testator said that his house would one day belong to K eith.
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Tennessee courtsrecognize the validity of forfeiture provisionsinwills. Tatev. Camp, 147
Tenn. 137, 149, 245 S.W. 839, 842 (1922) (finding that such provisions are not void as against
public policy).

However, it has been therule since Tatev. Camp, that aforfeiture provision will not
be enforced where a contest is pursued “in good faith and upon probable cause.”
After considering decisions from other jurisdictions, the Court in Tate v. Camp
approved thefollowing from South Norwalk Trust Co. v. . John, 92 Conn. 168, 101
A. 961, 963 (1917), “Where the contest has not been made in good faith, and upon
probable cause and reasonable justification, the forfeiture should be given full
operative effect. Where the contrary appears, the legatee ought not to forfeit his

legacy.”
Winningham, 966 SW2d at 51.

It appears that the siblings commenced this action in good faith and upon probable cause.
The record shows that they simply disagreed with Keith’s desire to take the vast majority of his
father’ sestate. Therewasobviously avalid question asto what the survey containedin light of the
fact that the will referenced the document and it was never found. Additionally, they have prevailed
at trial and on appeal on the size of the parcel bequeathed to Keith. Thus, theinterroremclausewas
not triggered.™

V1. Frivolous Appeal

The siblings argue that this appeal is frivolous and they are entitled to sanctions because
Keith's position that he is entitled to all one hundred twenty one (121) acresis groundless. They
seek costs and attorney fees pursuant to Tenn. Code Ann. § 27-1-122.* We cannot say that this
appeal was totdly lacking in merit, or taken for delay, so as to invoke the statutory penalty,
particularly when we vacated the trial court’s disposition giving David Garrett aseparate tract.

VII. Summary

UKeith Garrett’s brief acknowledges that the in terrorem clause would only be triggered if the trial
court’srulings were reversed.

2Tenn. Code Ann. § 27-1-122 provides:

When it appears to any reviewing court that the appeal from any court ofrecord was frivolous
or taken solely for delay, the court may, either upon motion of a party or of its own motion,
award just damages against theappellant,which may include but need not be limited to, costs,
interest on the judgment, and expenses incurred by the appellee as a result of the appeal.

17



Thetria court’s dedsion to award Keith and Pamela Garrett a seven acretract surrounding
their homestead is affirmed. Wereversethetrial court’s decision regarding the grant of a separate
bequest of the home and seven (7) surrounding acresto David Garrett. Next, we findthetrial court
did not abuse its discretion in denying Keith’s motion for new trial and the trial court properly
refused to apply theinterroremclause. Finally, wereject the gopellees’ request for sanctions. This
causeisremanded to thetrial court for further actions necessary not inconsistent with this opinion.

Costs of this appeal are taxed equally to the appellant and the appellees, for which execution may
issue, if necessary.

PATRICIA J. COTTRELL, JUDGE
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