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OPINION

William Isaac Eaton (Mr. Eaton) owned afarm in Tipton County, Tennessee. 1n 1976, Mr.
Eaton met Richard Kelly (Mr. Kelly), the managing partner of Keloot Warehouses, L.L.C. (Kelcot).
In the early 1980's, Mr. Kelly began renting Mr. Eaton’s farm. While renting and farming Mr.
Eaton’s property, Mr. Kelly became well acquainted with Mr. Eaton. On several occasions, Mr.
Eaton offered to sell thefarmto Mr. Kelly. Each time Mr. Eaton offered the farm, the price wasthe
same - $75,000. Mr. Kelly always rgected the offer, maintaining that the price was too high.



In 1994, Mr. Eaton and his sister-in-law, Elnora Eaton (Elnora), visited Mr. Kelly on the
farm.> Mr. Eaton informed Mr. Kelly that Elnorawas going to begin handing his business fairs.
On September 6, 1994, Mr. Eaton executed a Durable Power of Attorney gopointing Elnoraas his
lawful agent and attorney in fact. The Durable Power of Attorney provided that Elnora, who was
Mr. Eaton’ s sister-in-law, had the power to convey Mr. Eaton’s red estate.

Mr. Kelly continued to rent the property and when he began to negotiate the rent in January
1997, Elnoratold Mr. Kelly that she required part of therental feein advance. Mr. Kelly answered
her request, stating, in effect, that he would be better served by purchasing the farm. EInoraagreed,
and the parties began negotiating the sale of the farm.

Prior to meeting again with Elnora, Mr. Kelly contacted an atorney, David Owen (Mr.
Owen). Mr. Kelly wanted Mr. Owen to determine whether Elnora had the authority to convey the
property, for Mr. Kelly knew that Mr. Eaton did not have the mental capacity to convey the land.
Mr. Kelly sought the advice of Mr. Owen and was advised that EInora was properly authorized to
transfer the property through the Durable Power of Attorney.

Sometime after Mr. Kelly’s meeting with Mr. Owen, Mr. Kelly met with Elnora and Mr.
Eaton’ s estranged wife, Esther Lee Eaton (Esther Leg)? Mr. Kelly offered to purchase the farm for
$75,000. Elnorainitially rejected the offer asinsufficient. Later, however, she accepted the offer
of $75,000 and agreed to convey the property to Mr. Kelly.

On February 5, 1997, Elnora, pursuant to her power of attorney, executed a warranty deed
conveying Mr. Eaton’s farm to Kelcot. Mr. Owen conducted the real estate closing. From the
proceeds of the sale, Mr. Owen issued a chedk payable to Mr. Eaton and presented the chedk to
Elnora. After the closing, Mr. Kelly tdd Mr. Owen that hewas concerned about Mr. Eaton. Mr.
Kelly asked Mr. Owen for hisopinion asto how Elnoraand Ester L ee would handle the money. Mr.
Owen told Mr. Kelly that he should not be concerned about how Elnora and Eder Lee would
disburse the funds. Reiterating his concern about Mr. Eaton, Mr. Kelly gave Mr. Eaton alease on
the property.

Mr. Kelly’sconcernswere well-founded. Elnorasplit the proceeds of the farm, which were
$57,004.59 after satisfying a mortgage, with Ester Lee. Elnora claimed she used a portion of her
proceeds to make repairs to Mr. Eaton’ s house, now owned by Mr. Kelly. Bnora, however, could
not produce any records of these repairs. Elnoraalso stated that a portion of the money, $2,500, is
in asafe deposit box. Esther Lee stated that she spent her portion of the farm proceeds on bills and
acar. Esther Lee maintainsthat she no longer has any of the money.

lFor the sake of clarity, we will refer to Elnora Eaton by her first name. We will do the same with Esther Lee
Eaton.

2It appears from the record that Mr. Eaton and Ester Lee Eaton remain married, however, Ester Lee has not
lived with M r. Eaton since 1993 or 1994.
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Mr. Eaton®, by next friend, sued Elnora Eaon, Esther Lee Eaton, and K elcot Warehouses.
Mr. Eaton wanted the trial court to set aside the land sale transaction. After abench trial, the court
entered judgment in favor of Mr. Eaton against Elnora and Esther Lee. The court hdd that

all funds disbursed or used by Elnora Eaton that are not specifically shown to have
been spent for the direct benefit of William Isaac Eaton, including all fundspaid to
his wife, Esther Lee Eaton, are unauthorized, illegal and in direct violation of the
fiduciary duties and trust responsibilities that Elnora Eaton had to Mr. Eaton.

In holding EInoraand Esther Lee Eaton jointly and severdly liable, the court imposed an equitable
lien on all property owned by Elnora and Esther Lee and issued a permanent injunction against the
sale of such property.

WhileMr. Eaton prevailed against Elnoraand Esther L ee, hewasnot successful in hisefforts
against Kelcot. In ruling in favor of Kelcot, the court stated that the “crucial test is whether a
reasonabl e person would have been placed on notice of theirregularity of the transaction, and knew
or should have known that the act complained of wasnot intheincompetent’ sbest interest.” Stating
that the real estate sale was a “fair, valid and binding transaction . . . expressly authorized by the
durable power of attorney,” the court removed any cloud on Kelcot’ stitle to Mr. Eaton’s property
and dismissed Mr. Eaton’s claim against Kelcot.

Mr. Eaton appeals thetrial court’s dedsion to dismiss the complaint against Kelcot. The
issues on appeal, as stated by Mr. Eaton, are as follows:

l. Whether thetrial [c]ourt erred in holding avalidly executed Durable Power
of Attorney precluded afinding of collusion and fraud by the attorney in fact
and athird party?

. Whether thetrial [c]ourt ered infailing to set aside the deed from the agent
acting under [the] Durable Power of Attorney to the Defendant, Kelcot
Warehouses, L.L.C.?

To the extent these issues involve questions of fact, our review of thetrial court’sruling is
de novo with a presumption of correctness. Tenn. R. App. P. 13(d). We may not reverse the trial
court’s factual findings unless they are contrary to the preponderance of the evidence. 1d. With
respect to the court’slegal conclusions, our review is de novo with no presumption of correctness.
Bowden v. Ward, 27 SW.3d 913, 916 (Tenn. 2000).

3Elnora admitted Mr. Eaton into a nursng home on November 17, 1997, when Mr. Eaton was 81 yearsold.
The initial evaluation of Mr. Eaton stated that Mr. Eaton had dementia, and he was diagnosed with early Alzheimer’'s
disease. Mr. Eaton did not testify at trial and remains in the nursing home as atotal care patient.
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Section 34-6-102 of the Tennessee Code defines adurable power of attorney asa“power of
attorney by which a principal designates another as the principal’s a@torney in fact in writing . . .
showing theintent of the principal that the authority conferred shall be exercisable, notwithstanding
the principal’s subsequent disability or incapacity.” Temn. Code Ann. 8 34-6-102 (1996). Acts
performed by an atorney in fact pursuant to a durable power of atorney “during any period of
disability or incapacity of the principal have the same effect and inure to the benefit of and bind the
principal . . . asif the prindpa were compaent and not disabled.” Tenn. Code Ann. § 34-6-103
(1996). As the acts done by an attorney in fact will bind the principal while under a period of
disability orincapacity, itfollowsthat anattorney infactis vested withagrest dea of responsibility.
One acting pursuant to a durable power of attorney must act in the principal’s best interests and
withinthescope of authority granted by the statute® and theprincipal. Thus, therel ationship between
the attorney in fact and the principal is subject to the laws of agency. See Kerney v. Aetha Cas. &
Sur. Co., 648 SW.2d 247, 252 (Tenn. Ct. App. 1982 (quoting Howard v. Haven, 281 S.W.2d 480
485, 1955)) (stating that “[a]gency in its broadest senseincludes every relation in which one person
actsfor or representsanother.”); 3Am. Jur. 2d Agency 8 23 (1986) (stating that “[i]n many respects,
guestionsconcerning agents hol ding powersof attorney are substantially the sameasthose governing
agents generally.”).

In Tennessee, the relationship between the agent and principal is fiduciary in nature and
generally treated with the same gravity and strictness as the trustee-beneficiary relationship.
Marshall v. Sevier County, 639 S.W.2d 440, 446 (Tenn. Ct. App. 1982). An agent, asafiduciary,
isunder aduty of loyalty to the principal. Pridemore v. Cherry, 903 SW.2d 705, 707 (Tenn. Ct.
App. 1995) (citing Gay & Taylor, Inc. v. Am. Cas. Co., 381 S.W.2d 304, 305 (Tenn. Ct. App.
1963)). Accordingly, in matters connected with the agency, the agent must serve onlythe principal;
the agent cannot act for themselves or in the interests of others. Heard v. Miles, 222 S\W.2d 848,
851 (Tenn. Ct. App. 1949).

There are circumstances where a third party may be liable to a principal due to the agent’s
breach of fiduciary duty. Section 314 of the Restatement (Second) of Agency states as follows:

A person who receivesthe principal’ s property from an agent of another, with notice
that the agent isthereby committing abreach of fiduciary duty to the principal, holds
the property thus acquired asaconstructivetrustee, or at the el ection of the principal,
Issubject toliability for itsvalue; onewho receives such property, non-tortiously and
without notice, but who is nat a bona fide purchaser, is subject to liability to the
extent to which he has been unjustly enriched.

4Section 34-6-109 of the Tennessee Code provides specifically enumerated powerspossessed by an attorney
in fact who is appointed pursuant to a durable power of attorney. Tenn. Code Ann. § 34-6-109 (1996).
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Restatement (Second) of Agency 8§ 314 (2000). Further, if athird person intentionally causes or
assists an agent to violatetheir fiduciary duty to the principal, the third person is subject toliability
intort for any harm they havecaused the principal or in arestitutional action for profit they derived
fromthetransaction. 3 Am. Jur. 2d Agency 8 299 (1986). Finally, acontract executed between the
principal’s agent and a third party is voidable at the option of the principal if collusion existed
between the agent and the third party. Hawkinsv. Byrn, 261 S.W. 980, 982 (Tenn. 1924); 1 Tenn.
Jur. Agency § 55 (2001).

In the present case, Mr. Eaton does not arguethat the durable power of attorney wasinvalid
at thetime of itsexecution. Instead, Mr. Eaton’ sfirst argument isthat thetrial court erredby holding
that adurable power of attorney precluded afindingof collusion and fraud between EInoraand Mr.
Kely. Wedisagreewith thisinterpretation of thetrial court’ sholding. Initsopinion, thetrial court
guoted section 34-6-103 of the Tennessee Code regarding the effect of ads done by an dtorney in
fact pursuant to a durable power of attorney, section 314 of the Restatement (Second ) of Agency
entitled restitutional liability, and the seventh edition of Gibson’s suits in Chancery regarding the
duty of the chancery court “to help those who cannot help themselves.” The court followed by
stating that “[t]he crucial test is whether a reasonable person would have been placed on notice of
theirregularity of the transaction, and knew or should have known that the act complained of was
not intheincompetent sbestinterest.” Findly, in dismissing the complaint against Kelcot, the court
found that “the sale and conveyance of thereal estateto Kelcot Warehouses, L.L.C. wasafair, valid
and binding transaction and was expressly authorized by the durabl e power of atorney.” Clearly,
the court did not hold that a durable power of attorney will preclude a court’s examination of a
transaction between an attorney in fact and athird party. According to thetrial court’sopinion, the
court did analyzethetransaction and found noirregularity. Therefore we concludethat Mr. Eaton’s
first issue is without merit.

Mr. Eaton’s second issue is really the crux of hisappeal. Mr. Eaton asserts that the facts
presented in the present case illustrate that Mr. Kelly worked with Elnorato commit fraud on Mr.
Eaton. We cannot agree. The record in this case fails to justify a finding of collusion or fraud
committed by Mr. Kellyand Elnoraaganst Mr. Eaton. Further,thereisno evidencethat Mr. Kelly
had noticethat Elnorawould misappropriatethefundsor that Mr. Kelly intentionally assisted Elnora
in breaching her fiduciary duty to Mr. Eaton.

Due to his conversations with Mr. Eaton, Mr. Kelly knew that Elnora was authorized to
conduct Mr. Eaton’s business transactions. Mr. Kelly knew tha Elnora’ s authority extended to
conveying Mr. Eaton’ srealty. By offeringto buy Mr. Eaton’ sfarm, Mr. Kelly didnot induce Elnora
to exceed her scope of authority as Mr. Eaton’ s agent. Instead, by making the offer to EInora, Mr.
Kelly propely consulted with the only person who had theauthority to convey thefarm.



Therecord indicates that $75,000 was afair price for the farm.® Indeed, Mr. Eaton offered
the farm to Mr. Kelly for $75,000 on several occasions, the last instance being two to three years
before Elnoraactually sold thefarmtoMr. Kelly. Therefore, Mr. Kelly was without cause to notice
any irregularity in the transaction. It would not have appeared to Mr. Kelly that Elnora was acting
against the wishes of Mr. Eaton or against Mr. Eaton’s best interess. Mr. Kelly's offer simply
mirrored the offer that Mr. Eaton gave several timesin the past; theoffer doesnot illustrate an intent
on the part of Mr. Kelly to take advantage of Mr. Eaton’s &torney in fact.

Findly, the record fails to provide evidence that Mr. Kelly had notice that Elnora would
misappropriatethe funds or that Elnorawould breach her fiduciary duty to Mr. Eaton. Thereisno
indication that Mr. Kelly knew how Elnorawould spendthe proceedsfrom the sale of thefarm. Mr.
Eaton arguesthat Mr. Kelly’ s stated concern about how Elnorawould handle themoney, in addition
to thelease Mr. Kelly granted to Mr. Eaton, illustrate that Mr. Kelly knew Elnorawould breach her
fiduciary duty toMr. Eaton. Wecannot agree. Therecord containsno evidenceillustrating that Mr.
Kelly expressed concern and | eased the farm because of what he knew about EInora. Mr. Kellydid
know, however, that Elnora had cared for Mr. Eaton from 1994 until the date of the conveyance of
the farm. We are not prepared to resand a conveyance of real edate made pursuant to a valid
durable power of attorney solely because athird party is concerned about along time acquaintance
or because a third party provides a lease to his seller. There must be more concrete evidence
regarding what Mr. Kelly knew, or should have known, about Elnora before we can deem the
conveyance voidable. Finally, we must note the trial court’s findings regarding Mr. Kelly’'s
knowledge asto Elnora sfutureactions. Thecourt found that Mr. Kelly waswithout knowledgethat
Elnorawould misappropriatethefunds. Thetrial court’ sfinding on thismatter isnot contrary to the
preponderance of the evidence. Therefore, pursuant to our standard of review, wedeclineto reverse
the trial court’ s findings on thisissue.

The judgment of the trial court is affirmed. The costs of this appeal are taxed to the
appellant, Wil liam Isaac Eaton, for which execution may issueif necessary.

DAVID R. FARMER, JUDGE

5In his opening argument, Mr. Eaton’s attorney stated that “Mr. Kelly paid a fair sum for the property.”
Additionally, Mr. Kelly stated that $75,000 was a fair price and there is no evidence to the contrary.
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