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OPINION



Background

Thisdivorce case involves the second time these parties have been married to each
other and then divorced. The main issues on apped concern the Trid Court’s division of marita
assetsand award of alimony. Husband does not challenge the Trial Court’ s granting of adivorceto
Wife on the basis of hisinappropriate marital conduct, and, therefore, this conclusion by the Trial
Court isfinal. Accordingly, we will discuss the facts only as they pertain to the property division
and alimony award.

Husband graduated from high school and has one and one-half years of college
education. He hasworked at Bowater for almost 16 years and earns approximately $61,858.00 per
year. At the time of trial, Wife was 44 years old and had a high school education. She had
experience as areceptionist and a nursing assistance making $7.00 per hour before buying afloral
businessin 1997.

Wife testified she and Husband were married for about 10 years the first time, and
obtained adivorce by “agreement” in 1994. Their relationship continued after the divorce and they
remarried in 1996. Wife and Husband borrowed approximately $43,000.00 to purchase a floral
business and stock it with inventory. Wife testified they have been able to make only interest
paymentson theloan and have not yet started paying on the principal. According to Wife, although
the business has not made a profit as of yet, it has done remarkably well and is an established
businesswith agrowing clientele. Any extramoney isreinvested into stock or improvementsinthe
building. Wife claimed that if she wereto sell the inventory, the proceeds would be enough to pay
of f the $43,000.00 debt, but no more. Neither Wife nor Husband have paid themsel ves anything of
any consequencefrom thebusiness. Wife estimated shewould be ableto start payingherself asalary
in about two years. Thegross sales from the floral businessin 1999 were $119,000.00.

In their first divorce, Wife received the marital residence which the parties began
building in 1990 and which virtually was completed by the time of thefirst divorce. Thishousewas
built on land owned by Wife' s parents. Wife valued the house at $150,000.00 as of the date of the
first divorce. Both Wife and Husband agreed that it was worth $175,000.00 at the time of the trial
for the second divorce. Husband testified they could realize $175,000.00 out of the home, pointing
out that they “put over $100,000 in materiasin it ten years ago and every year improved it.” Wife
claimedthat duringtheir first marriage, it washer and Husband' sunderstanding that oneday, Wife's
parents would deed the land to her as an inheritance since she was their only child. The land was
deeded to both Husband and Wife during the second marriage. Wife testified that Husband asked
her parentsto deed the land to them, and her parents complied with hisrequest. Husband testified
that Wife' s parentsinitiated the discussions about deeding the land to both of them. Husband stated
that even at the time of the first marriage, he knew that Wife' s parents were going to give them the
land on which the house was located.

Wifefiled anincome and expense statement with the Trial Court. Inthat statement,
thereis no mortgage payment listed, although the loan for the floral businessis apparently secured
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with the house as collateral. Wife listed no monthly income. Her listed monthly expenses total ed
$1,765.00. Wife's expenses on the income and expense statement included $300.00 per month for
acar payment and $200.00 per month for healthinsurance. Wife' smonthly expensesdid not include
the interest payments being made on the floral business which were being pad out of money
generated from that business. Wife claimed she needed alimony for 18 monthsto two years before
she would be able to become self-sufficient with the flord business.

The parties agreed in the first divorce that Wife be awarded the marital residence
alongwith theindebtednessto Wife' sparentsasthe partieshad borrowed approximately $46,000.00
fromthemto completethehouse. Thepartiesfurther agreed that Husband would retain a$10,000.00
interest in the house which Wife would have to pay upon her remarriage or if the house was sold.
It also was agreed that Husband would receive as his property his pension, profit sharing, and any
other retirement he had through hisemployer, Bowater. Oneyear before the second marriage began,
Husband had $30,000.00 in his 401K account with Bowater.

The Tria Court determined the value of the marital residence prior to the second
marri age was $150,000.00, and that it was Wife' s separate property pursuant to the previousdivorce
decree, subject to Husband’' s $10,000.00 interest. Since the parties agreed that the current value of
the house with the land was $175,000.00, the Trial Court determined that the $25,000.00 increase
was marital property. At the time of trial, Husband's 401K account was valued at $94,000.00.
Based on Husband' stestimony that his401K was worth $30,000.00 one year prior to the beginning
of the second marriage, the Trial Court divided the $64,000.00 increase in that account equally with
each party receiving $32,000.00. The Trial Court awarded the house to Wife, along with the debt
to her parents. Husband wasgiven alien onthe housefor $11,627.00.! Wifewas awarded thefloral
shop and responsibility for the $43,000.00 loan. The Trial Court ordered Husband to pay $768.65
inrehabilitative dimony for aperiod of 12 months. Healso was ordered to pay Wife' s car payment
for 12 months, and to pay for her health insurance for the 18 month period in which shewaseligible
toremain on hishealth care plan pursuant to COBRA. TheTrial Court also awarded Wife $2,500.00
in attorney fees.

Husband appeals arguing that: (1) the property division was not equitable; (2) the
award of alimony was improper; (3) the Trial Court erred in awarding Wife $2,500.00 in attorney
fees; and (4) the Trial Court erred in determining that the va ue of the 401K immediately prior to the
beginning of the second marriage was $30,000.00.

Discussion

1 Asindicated above, Husband was awarded a $10,000 interestin the home in thedivorce decree from thefirst
marriage. Thus, Husband has atotal interest of $21,627.00 in the home.
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A review of findings of fact by atrial court is de novo upon the record of the trial
court, accompanied by a presumption of correctness, unless the preponderance of the evidence is
otherwise. Tenn. R. App. P. 13(d); Brooksv. Brooks, 992 SW.2d 403, 404 (Tenn. 1999). Review
of questionsof law isde novo, without apresumption of correctness. See Nelsonv. Wal-Mart Stores,
Inc., 8 SW.3d 625, 628 (Tenn. 1999).

With regard tothe Trial Court’ sdivision of the marital assets, the many factorsto be
considered by acourt in making an equitable distribution of property are set forth in Tenn. Code
Ann. § 36-4-121(c), and include age, physical and mental health, employability, the contribution of
a party to the marriage as homemaker, tax consequences, etc. A trial court has wide discretion in
dividing the interest of the parties in marital property. Barnhill v. Barnhill, 826 S.W.2d 443, 449
(Tenn. Ct. App. 1991). As noted by this Court in King v. King, 986 SW.2d 216, 219 (Tenn. Ct.
App. 1998), when dividing marital property:

Thetrial court’s goal in every divorce case is to divide the parties
marital estate in a just and equitable manner. The division of the
estate is not rendered inequitable simply because it is not
mathematically equal, Cohen v. Cohen, 937 S.W.2d 823, 832 (Tenn.
1996); Ellisv. Ellis, 748 S\W.2d 424, 427 (Tenn. 1988), or because
each party did not receive a share of every item of marital property.
Brown v. Brown, 913 SW.2d [163] at 168. . . . Inthe final analysis,
the justness of a particular division of the marital property and
allocation of marita debt depends on itsfinal results. See Thompson
v. Thompson, 797 S.W.2d 599, 604 (Tenn. App. 1990).

In his brief on apped, Husband claims that Wife was awarded $231,152.47 in
property, but he was awarded only $61,377.00. Wife claimsin her brief that each party received
$53,877.00 in property. Since there is no dispute as to which party was awarded what particular
item, it appears the main disagreement between the parties centers around the values to be placed
on the property awarded and on the determination of what was and was not marital property.

First, we address the value of the house awarded to Wife. Husband gpparently
believes that because Wifé€ s parents deeded the land on which the house is sitting to both of them
during the second marriage, then he automatically is entitled to one-half of theentire current value
of the house and land as marital property. Thisargument completely ignores the fact that after the
first marriage ended, Wife received the house (with no land) subject to Husband's $10,000.00
interest. The difference in the value of the house with no land immediately before the second
marriage, and the vadue of the house with the land a the end of the second marriage is marital
property. The parties agreed that the current value of the house with the land is $175,000.00.
Therefore, the only valuation as to this property to be made by the Trid Court was the value of the
house immediately before the second marriage started. Wife tedtified that at the end of the first
marriage, the housewasworth $150,000.00. Husband presented no proof whatsoever astothevalue
of the house before the second marriage, but did admit they “put over $100,000 in materialsinit ten
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years ago and every year improved it.” There was no expert proof presented on thisissue. Given
thistesimony, weareunabletoconcludethat the Trial Court erredwhen it determinedthat the house
was worth $150,000.00 prior to the start of the second marriage, and the house and land at the time
of trial were worth $175,000.00.

When arguing that the property was not equitably divided, Husband improperly
assigned the entire value of the house as property awarded to Wife from this divorce, including the
value which constituted Wife's separate marital property from the first divorce. This accounts for
the vast majority of Husband's claimed disparity in the property awarded to the parties. More
importantly, given that Wife was awarded the housein thefirst divorce as her sole property, wefind
nothing inequitablein the Trial Court’ sdecision concerning thedivision of this property, evenif the
house and not just the land was marital property, in this short duration second marriage.

Wife also was awarded the floral business. Husband claims this was a $43,000.00
asset awarded to Wife. The Trid Court, however, concluded that whilethe flord shop wasworth
$43,000.00, there was a $43,000.00 indebtedness on that busnessleaving anet value of $0.00. At
trial, Wife testified that if she sold the inventory, the proceeds would be sufficient to pay off the
indebtedness, but no more. Husband offered no testimony, either in the form of opinion or expert
tesimony, asto what value should be placed on the floral shop. We cannot conclude that the Tridl
Courtimproperly valued thefloral shop at $0.00 whenthe Trial Court relied upon the only testimony
actually offered on that subject. Husband has artificially inflated the amount of property awarded
to Wife by $43,000.00 and has offered no proof that the Trial Court’ s assigned valuewas incorrect.

A trial court is required to divide the property equitably. The division of marital
property isnot inequitable simply becauseit isnot mathematically equal. Cohen, supra. On apped,
Husband assignsinflated val uestothe assets awarded to Wife, and then arguesthat the property was
not equitable divided. The inflated value assigned by Husband to these two assets alone exceeds
$161,000.00. When the proper value assigned to these assets by the Trial Court is considered, we
cannot conclude that the division of marital assetswasinequitable. Thisisparticularly so giventhe
awardto Wife of thehousein thefirst divorce. Weaffirmthe Trial Court’ sdivision of marital assets.

Husband challenges the alimony award to Wife. Trial courts have broad discretion
to determine whether spousal support isneeded and, if so, its nature, amount, and duration. Kinard
v. Kinard, 986 S.W.2d 220, 234 (Tenn. Ct. App. 1998); Garfinkel v. Garfinkel, 945 S.\W.2d 744, 748
(Tenn. Ct. App. 1996).

Determinations concerning the amount and duration of alimony are factually driven
and require a balancing of the various factors contained in Tenn. Code Ann. 8§ 36-5-101(d)(1).
Herrerav. Herrera, 944 SW.2d 379, 387-88 (Tenn. Ct. App. 1996). These factorsinclude:

(A) Therelative earning capacity, obligations, needs, and financial

resources of each party, including income from pension, profit
sharing or retirement plans and all other sources;
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(B) Therelative education and training of each party, the ability and
opportunity of each party to secure such education and training, and
the necessity of a party to secure further education and training to
improve such party’s earning capacity to areasonable level;

(C) Theduration of the marriage;
(D) The ageand menta condition of each party;

(E) The physical condition of each party, including, but not limited
to, physical disability or incapacity due to a chronic debilitating
disease;

(F) The extent to which it would be undesirable for a party to seek
employment outside the home because such party will be custodian
of aminor child of the marriage;

(G) Theseparateassetsof each party, both red and personal, tangible
and intangible;

(H) The provisions made with regard to the marital property as
defined in § 36-4-121;

() The standard of living of the parties established during the
marriage;

(J) The extent to which each party has made such tangible and
intangibl e contributions to the marri age as monetary and homemaker
contributions, and tangible and intangible contributions by aparty to
the education, training or increased earning power of the other party;

(K) Therelative fault of the parties in cases where the court, in its
discretion, deems it appropriate to do so; and

(L) Such other factors, including the tax consequences to each party,
as are necessary to consider the equities between the parties.

Although all of thesefactors are relevant, when “addressing aninitial award of support, the need of
the spouse must necessarily be the most important factor to consider, because alimony isprimarily
intended to provide some minimal level of financial support for aneedy spouse.” Bogan v. Bogan,
_Sw.sd , 2001 WL 1386102 at *5 (Tenn. 2001).



The Tria Court found that Wife had the ability to earn $1,204.00 in gross monthly
wages, or $996.35 per month after taxes. Neither party appeals this determination. Wife testified
she would be able to be self sufficient in 18 months to two years. The Trial Court obviously
determined she could become el f sufficient in approximately oneyear. Wife doesnot appeal either
the amount or length of the alimony awarded.

The Trial Court awarded alimony based on Wife's claimed monthly expenses of
$1,765.00, less the amount of her earning potential of $996.35, for atotal award of $768.65 per
month for 12 months. In addition to the alimony awarded, Husband al so was required to make the
payment for 12 months on the vehicle awarded to Wife. Husband also was required to pay Wife's
health insurance premiums for the 18 month period in which she was able to remain covered on
Husband’ s health care plan pursuant to COBRA.

Our concern with the amount of alimony awarded by the Trid Court is two-fold.
First, Wifeclaimed on her monthly expensesan estimated monthly car payment of $300.00. Second,
she claimed health insurance costs of $200.00.> By requiring Husband to make these payments
separae and inaddition tothe $768.65, Wifeis“double-dipping” becauseshealsoisbeing awarded
these very same expenses with the alimony award.

After taking into account the facts of this case as contained in the record and after
“careful[ly] balanc[ing] . . . thefactorsin Tenn. Code Ann. § 36-5-101(d)(1),” we hold that the Trial
Court’s award of rehabilitative alimony is reduced from $768.65 to $400.00 per month for 12
months. See Anderton v. Anderton, 988 SW.2d 675, 683 (Tenn. Ct. App. 1998). In making this
reduction, wegive primary considerationto Wife' sneeds, but a so consider all other relevant factors
such as Husband'’ s ability to pay; their relative educational levels, income, expenses, and earning
capacities; and the division of marital property.

Attorney fee awards are treated as alimony. Gilliamyv. Gilliam, 776 S\W.2d 81, 86
(Tenn. Ct. App. 1988). In determiningwhether to award attorney fees, atrial court should consider
the relevant factors set forth in Tenn. Code Ann. 8 36-5-101(d)(1), supra. Awards of attorney fees
are within the sound discretion of the trial court, and will not be disturbed on appeal unless the
evidencepreponderatesagaing theaward. Kincaidv.Kincaid, 912 S\W.2d 140, 144 (Tenn. Ct. App.
1995). Applying the relevant factors, we holdthe Trid Court did not commit reversible error when
it awarded Wife $2,500 in attorney fees.

Husband' s final issue on appeal is his claim that the Trial Court improperly valued
his 401K. At trid, Husband testified that the value of the 401K one year prior to the second
marriage was $30,000.00. Husband offered no evidence on the value of the 401K one year later on
the date the partieswereremarried. The Trial Court concluded, based on the only reliable evidence
submitted, that the value of the 401K on the date the parties remarried was $30,000.00.
Approximately one month after the Trial Court entered its Judgment, Husband apparently located

2 This does not include costs for medical expenses which was listed separately.
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documentation showing that the value of the 401K at the time of the second marriage was actually
$36,125.70. Relying on this newly discovered evidence, Husband filed a motion to modify the
judgment to reflect the correct pre-marital value of the 401K. The Trial Court denied the motion,
concluding that Husband was bound by his testimony at trial.

We hold that the Trial Court did not err in denying Husband’'s motion to ater or
amend the judgment. Husband claims in his motion that this information was unavailable at trial,
but offers no explanation as to why it was unavailable or what efforts he undertook to make it
availableat trial. Wefindnoerror inthe Trial Court’ sdenial of Husband’ smotionto alter or amend
based on thisissue.

The only claim made by Wife on appeal isarequest for her attorney fees associated
with this appeal. We decline to award Wife attorney fees on appeal.

Conclusion

The judgment of the Trial Court is affirmed as modified. This caseisremanded to
the Trial Court for further proceedings as may be required, if any, consistent with this Opinion, and
for collection of costs below. Costs of appeal are taxed one-half to the Appellant, James Michael
Cantrell, and his surety, and one-half to the Appellee, Pamda K. Cantrell.

D. MICHAEL SWINEY



