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OPINION
This case involves apro se petition for awrit of certiorari filed by a state prisoner.
|. Facts
Appellant John Paul Sealsisan inmate who seeksreview of actionstakenagainst him by the
Disciplinary Board at Southeastern Tennessee StateRegional Correctional Facility in Pikeville(“the
board”) and Tennessee Department of Correction officials. The disciplinary actions at issue were

imposed after the board found that Mr. Seals had assaulted his cellmate.

Mr. Seals appeal ed the board’ s decision, and after the warden rejected the gopeal, Mr. Seals
filed an application for awrit of certiorari inthe court below. The State moved to dismissfor failure



to state aclaim, on the grounds that (1) only the Department of Correction was a proper party under
Tenn. Code Ann. 8§27-9-104 and (2) Mr. Seals spetition failed to allege that the board had exceeded
itsjurisdiction or acted illegally or arbitrarily. Thetrial court granted the motion on those grounds.
Mr. Seals appeals that decision.

Il. Standard of Review

A Tenn. R. Civ. P. 12.02(6) motion to dismissfor failure to state a claim upon which relief
can be granted teds only the legal sufficiency of the complaint, not the strength of the petitioner's
proof. Cook v. Spinnaker's of Rivergate, Inc., 878 SW.2d 934, 938 (Tenn. 1994). Thebasisfor the
motion is that the allegations contained in the complaint, considered alone and taken as true, are
insufficient to constitute acause of action. Id. Inresolving theissuesinthisappeal, wearerequired
to construe the complaint liberally in the plaintiff's favor and take the allegations of the complaint
astrue. Bel v. Icard, Merrill, Cullins, Timm, Furen and Ginsburg, P.A., 986 SW.2d 550, 554
(Tenn. 1999). Our standard of review on appeal from atria court's ruling on amotion to dismiss
Is de novo, with no presumption of correctness as to the trial court's legal conclusions. Stein v.
Davidson Hotel Co., 945 SW.2d 714, 716 (Tenn. 1997).

Thescopeof our review isalso defined by theprocedural vehicleMr. Sealscorrectly utilized
to assert his claim, the petition for common law writ of certiorari. Rhoden v. Sate Dep’t. Of
Correction, 984 S.W.2d 955, 956 (Tenn. Ct. App. 1998) (citing Bishop v. Conley, 894 S.W.2d 294
(Tenn. Cr. App. 1994)) (The proper procedural vehicle for a prisoner seeking review of a
disciplinary action of the Department of Correction is by pdition for common law writ of
certiorari.)!. Under such a petition, a court’s review of administrative agency decisions is very
limited. Tenn. CodeAnn. 8§ 27-8-101 provides:

The writ of certiorari may be granted whenever authorized by law, and also in all
cases where an inferior tribunal, board, or officer exercising judicia functions has
exceeded the jurisdiction conferred, or is acting illegally, when, in the judgment of
the court, there is no other plain, speedy, or adequate remedy.

Where a petitioner challengesthe correctness of the decision of theboard or other decision-
maker, the common law writ does not provide a remedy. Yokley v. State, 632 SW.2d 123, 126
(Tenn. Ct. App. 1981) (“[T]he common law writ of certiorari is not available to test the intrinsic
correctnessof thelaw or factsof aparticular case.”) Becausetheintrinsic correctnessof thedecision
of the lower tribunal isnot subject to judicial review, Powell v. Parole Eligibility Review Bd., 879
S.W.2d 871, 873 (Tenn. Ct. App. 1994), the scope of review isgenerally limited to adetermination
of whether the administrative body acted within itsjurisdiction or acted arbitrarily, capriciously, or

lSee also Perry v. Cold Creek Correctional Facility Disciplinary Bd., No. M1999-01898-COA-R3-CV, 2000
WL 1137710 at *3 (Tenn. Ct. App.Aug. 9, 2000) (no Tenn. R. App. P. 11 application filed) and Buford v. Tennessee
Dep't. of Correction, No. M1998-000157-COA-R3-CV, 1999 WL 1015672 at * 3-4 (Tenn. Ct. App. Nov. 10, 1999) (no
Tenn. R. App. P. 11 application filed) (determining that the common law writ, as opposed to the statutory writ, is the
appropriate mechanism).
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illegaly. Cooper v. Williamson County Bd. of Educ., 746 S.W.2d 176, 179 (Tenn. 1987). In
Cooper, the Supreme Court explained, “ The scope of review under the common law writ does not
ordinarily extend to aredetermination of the facts found by the administrative body.” 1d.

Thewrit itself isan order issued by asuperior court to compel aninferior tribunal to send up
itsrecord for review. Piggv. Casteel, No. 01A01-9807-CH-0038, 1999 WL 166499at *2 (no Tenn.
R. App. P. 11 application filed). In order to warant issuance dof the writ, the petition must
sufficiently allege that the inferior tribunal acted outside its jurisdiction, illegally, fraudulently, or
arbitrarily. Thewrit of certiorari isconsidered an extraordinary remedy, and it isnot avail able as of
right. Clark v. Metro. Gov't of Nashville and Davidson County, 827 S.W.2d 312, 316 (Tenn. Ct.
App. 1991). The decision of whether to grant the writ, thus compelling the filing of the record of
proceedings below, lieswithinthe sound discretion of thetrial court. Boycev. Williams, 215 Tenn.
704, 713-14, 389 S.W.2d 272, 277 (1965).

In the case before us, the petition for writ of certiorari was met with a motion to dismiss,
pursuant to Tenn. R. Civ. P. 12.02(6), for failure to state a claim upon which relief can be granted.
Becausethe petition merely seeksthefiling of therecordand judicial review of the proceedingsand
decision, amotion to dismissit at this stage can only be granted if the petition fails to make any
allegations which justify review of the record under the common law writ of certiorari standards?
In determining the sufficiency of the allegations,

Conclusory termssuch as*” arbitraryand capricious” will not entitleapetitioner tothe
writ. At therisk of oversimplification, one may say that it is not the correctness of
the decision that is subject to judicial review, but the manner in which the decision
is reeched. If the agency or board has reached its decision in a constitutional or
lawful manner, then the decision would not be subject to judicial review.

Powell v. Parole Eligibility Review Bd., 879 SW.2d at 873.
[11. Proper Parties

We first consider the issue of who are the proper defendants or respondents in achallenge
to a prison disciplinay decision. The issue arose herein because Mr. Seals named as defendants
James Bowlen, the warden of Southeastern Tennessee State Regional Facility, the STSRF
Disciplinary Board, and the Department of Correction. The State moved to dismiss dl defendants
except the Department asserting that the Department was the only proper defendant in a common
law writ of certiorari challenge to a prison disciplinary proceeding.® The trial court agreed and

2It isimportant to recognize the diginctionbetween granting thewritfor review of therecord, Tenn. Code Ann.
§ 27-9-109, and granting relief after review, Tenn. Code Ann§ 27-9-111.

3| nits memorandum in support of the motion to dismiss, theState cites Tenn. Code Ann. §41-24-110in support

of its argument that “writs of certiorari challenging inmate disciplinary actions taken by employees of the Tennessee
(continued...)
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dismissed “the individual respondents as improper parties.” On appeal, Mr. Seals argues that the
trial court erred in dismissing the disciplinary board and the warden and holding that only the
Department of Correction was a proper party.

Tennessee Code Annotated 88 27-9-101 et seq. establish certain procedural requirements
applicable to thewrit of certiorai. The statutory provision regarding proper defendants states:

The petition shall be addressed to the presiding chancellor and shall name as
defendants the particular board or commission and such other parties of record, if
such, as were involved in the hearing before the board or commission, and who do
not join as petitioners.

Tenn. Code Ann. § 27-9-104 (1980).

The words “the particular board or commission” must be interpreted by reference to Tenn.
Code Ann. § 27-9-101, which providesfor review of “any final order or judgment of any board or
commission functioning under the laws of this state.” Asthis court stated in Reid v. Lutsche, No.
01A01-9803-CH-00168, 1999 WL 166543 & * 3 (Tenn. Ct. App. Mar. 29, 1999) (no Tenn. R. App.
P. 11 application filed), a petition for common law writ of certiorari challenges the decision of an
“inferior tribunal,” and when the challenge is to a prison disdplinary decision, that tribunal isthe
disciplinary board.*

Inaddition, Tenn. Code Ann. 8 27-8-101 authorizesthe common law writ of certiorari asthe
method to obtain judicial review of an “inferior officer.” See, e.g., Pack v. Royal-Globe Ins.

3(...continued)

Department of Correction should name the Department of Correction and only the Department of Correction as the
respondent, as ultimately any relief awarded can only be afforded by the Commissioner of the Department.” The cited
statute appliesto contracts with private entitiesfor theoperationof prisons, and, indeed, subsection (5) placeslimitations
on the ability of non-governmental employees and entities to impose disciplinary sanctions. Mandelav. Campbell, 978
S.W.2d 531, 533 (Tenn. 1998). There is nothing in the record before us, however, to indicate that Southeastern
Tennessee State Regional Correctional Facility isoperated by a private prison contractor. Thus, Tenn. Code Ann. § 41-
24-110is not goplicable to this case, and neither are opinions involving the proper defendants in cases arising from
disciplinary boards composed of employees of aprivate contractor. See, e.g., Buford v. Tennessee Dep’t. of Correction,
1999 WL 101567 2 at *4-5; Wilsonv. South Cent. Correctional Facility Disciplinary Bd., No. M2000-00303-COA-RM -
CV, 2000 WL 1425228, at *2-6 (Tenn. Ct. App. Sept. 8, 2000) (no Tenn. R. App. P. 11 application filed). InTurner
v. Campbell, 15 S.W.3d 466, 468 (Tenn. Ct. App. 1999), this court determined that a petition for writ of certiorari was
properly dismissed because it named as the only defendant the chair of the prison disciplinary board who was an
employee of aprivate corporation operating the prison under contract with the state. Thiscourt stated, “ The writ should
be directed to the governmental agency that is responsible for the actionsof which the petitioner complains.” Id.

4We are aware of the language in Reid v. Lutsche that the proper party to name as a defendant was the
Department of Correction, “because ultimately only the Departmentcan givehim therelief he seeks.” 1999 WL 166543
at*1. However, that language mus beinterpreted in the context of the petitioner’s naming as aregpondent an individual
employee who had no part in the disciplinary decision. The language discussed above is more clearly on point with the
issue presented herein.
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Companies, 224 Tenn. 452, 465, 457 SW.2d 19, 24 (1970) (common law writ of certiorari used to
review whether commissioner of insurance, as an inferior tribunal or officer, exceeded the
jurisdiction conferredupon him or acted ill egd ly); Mutual Aidv. Williams, 219 Tenn. 95, 106 (1966)
(courts have jurisdiction to review power of officers where they act in arbitrary manner or beyond
their jurisdiction); Boyce v. Williams, 215 Tenn. 704, 712-13, 389 SW.2d 272, 276-77 (1965)
(common law writ of certiorari used to seek review of decision of commissioner of insurance, under
statute allowing review of decision of inferior officer).

The question of whethe a particular governmental entity or offidal is properly named as a
defendant, therefore, i sanswered by the decision being challenged and the deci sion-making authority
assignedtothat entity or official under thelaw.®> Such defendantsmay beidentified by their position,
such as the STSRF Disciplinary Board, or by acombination of their names and postions, such as
James Bowlen, Warden.®

It istrue that the Department of Correction is vested with the management and government
of state prisons, Tenn. Code Ann. 8§ 4-6-102, and in describing this grant of authority, our Supreme
Court has stated:

The legidature has provided the TDOC considerable deference and broad
discretionary powers to enable TDOC to manage its tremendous responsibilities . .

This broad grant of legidative discretion necessarily includes the power to
establish policiesand proceduresfor handling disdplinary matters.

Mandela, 978 S.W.2d at 534.

The Department has adopted such polides, the Uniform Disciplinary Procedures, which are
internal operating proceduresdetailing how disciplinary chargesareto be processed against inmates.
Thosepoliciesareintended to “providefor the fair and impartial determination and resolution of all
disciplinary charges placed against inmates.” TDOC Policy Index # 502.01(I1). They also assign
various decision-making responsibilities to employees, officials, or entities regarding disciplinary
procedures and sanctions.” Under those policies, the disdplinary board isthe body which conducts
the hearing. TDOC Policy Index #502.01 (VI1)(A)(1)(a) and (E). The board makes the decision of

5In O’Learyv. Hall, No. 03A01-9507-CH-00235, 1996 WL 84852 at *2-3(Tenn. Ct. App. Feb. 27, 1996) (no
Tenn. R. App. P. 11 applicationfiled), thiscourt interpreted Tenn. Code Ann. § 27-9-104 as requiring the naming of the
planning commisdgon and/or a commission member in a complaint challenging a zoning variance.

6Simply naming individuals, by name and/or position, does not constitute an action against a person in his
individual capacity, Cuzick v.Bass, No. 02A01-9809-CV-00244, 1999 WL 145209 at *4 (Tenn. Ct. App. Mar. 18,1999)
(no Tenn. R. App. P. 11 application filed), and is not improper in naming defendantsto a petition for common law writ

of certiorari. See, e.g., Gamble v. Kelley, 219 Tenn. 311, 409 S.\W .2d 374 (1966).
7For example, this court has held that Policy #9502.02 requires the commissioner’'s designee, in those

proceedings in prisons operated by a private contractor, “to take an active and decisiv erolein the disciplinary process.”
Wilson v. South Cent. Correctional Facility Disciplinary Board, 2000 WL 1425228 at * 3.
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whether adisciplinary infraction hasoccurred, TDOC Policy Index #502.01(V I)(E)(2)(i),(j)and (k),
and is speci fically authorized to di spose of casesin an enumerated variety of ways, including:

(1) Dismissal of charges;

(2) Verba warning;

(3) Written warning;

(4) Restriction of recreational privilegesfor up to sixty days,

(5) Modification of visits for drug-related offenses,

(6) Punitive segregation, for up to thirty days for each separate offense, with a
maximum of sixty days. However, any continuous confinement exceeding thirty
days must be reviewed and approved by the warden.

(7) Referral to the district attorney for criminal prosecution.

(8) Recommendation for reclassification.

(9) Recommendation for dismissal from ajob or program assignment;

(10) Recommendation of loss of good, honor, incentive, good conduct, PSRC or
prisoner sentence credits, or extension of release eligibility date, “which may only be
imposed by the Class A disciplinary board”

(11) Reduction in pay, reduction in inmate trust fund account, or placing a hold on
the inmate trust fund account for certain obligations, with specified limitations.
(12) Assgnment of extraduty.

(13) Any punishment mandated by enumerated othe policies: loss of sentence
reduction credits, extension of release eligibility date, punitive segregation, and
imposition of afee under #502.02 (Disciplinary Punishment Guidelines); sanctions
for drug and alcohol related offenses under Policy # 506.21(Inmate Drug/Alcohol
Testing and Sanctions); sanctionsrel ated to incoming and outgoing mail under Policy
#507.02 (Inmate Mail);

(14) Any combination of the above, except for (1) and (2).

TDOC Policy Index # 502.01(V1)(E)(3)(a).

As the list makes clear, some sanctions are recommended, not imposed by the board,
apparently leaving imposition to a higher-ranking official. Additionally, under the policies, an
inmate may apped the disciplinary board’ s decision to the warden. TDOC Policy Index # 502.01
(VD(F)(1). Decisions involving specified types of sanctions may be further appealed to the
commissioner. TDOC Policy Index # 502.01 (VI)(F)(2). (*Only convictions for disciplinary
offenses in which the inmate’s sentence was extended by the removal of accumulated sentence
credits may be appealed to thislevel.”)

Therefore, it is clear that both the disciplinary board and the warden are assigned decision-
making authority regarding disciplinary proceedings. In the case before us, Mr. Seals asserts that
thedisciplinary board acted arbitrarily and illegally, by depriving him of due process, in reachingits
decision finding him guilty of assault. He also claims the warden acted arbitrarily and illegally in
affirming the board’ s decision on appeal.



We can come to no other conclusion but that the board and the warden were proper
respondentsand should not have beendismissed. Accordingly, wereversethedismissal of thosetwo
parties. Thetrial court’ sdismissal of the board and the warden, however, did not result in dismissal
of Mr. Seals’ s petition, because the Department remained as adefendant. Therefore, weproceed to
the substance of Mr. Seals's claim.

IV. Propriety of Dismissal under Tenn. R. Civ. P. 12.02(6)

In his petition seeking judicia review, Mr. Seals alleged that the board denied him due
process by disciplining him for assaulting his cellmate when he purportedly acted in self-defense.
Mr. Seals argues that the trial court committed reversible error by failing to liberally construe the
petition in his favor and to accept his allegations as true when it dismissed hisclam. Mr. Seals's
various allegations hinge on the assertion that the board denied him due process. An alegation of
denial of due processisan alegation that the board and warden acted arbitrarily andillegally. Davis
v. Campbell, No. 01A01-9712-CH-00755, 1998 WL 812533 at *1 (Tenn. Ct. App. Nov. 25, 1998)
(no Tenn. R. App. P. 11 application filed). This court has held that the common law writ of
certiorari isavailableto correct the “essentid ill ega ity” of adenial of procedural rights guaranteed
by thefederal and state constitutions. Satev. Womack, 591 S.W.2d 437, 442 (Tenn. Ct. App. 1979).

Any due process analysis must begin with adetermination of what process, if any, was due
in the circumstances presented. The United States Supreme Court has several times discussed the
extent of the due process guarantees applicableto prison disciplinary proceedings and has held that
"prison disciplinary proceedingsarenot part of acriminal prosecution, and the full panoply of rights
due a defendant in such proceedings does not apply.” Wolff v. McDonnell, 418 U.S. 539, 556, 94
S. Ct. 2963, 2975, 41 L. Ed. 2d 935, 951 (1974) (citing Morrissey v. Brewer, 408 U.S. at 488, 92 S.
Ct. at 2603). In Wolff, the Court recognized that the uniquerequirements of prison life necessarily
involve the loss by prisoners of many rights afforded to unincarceraed citizens. The Court also
established the minimal constitutional requirements which must be met in prison disciplinary
proceedings, including written prior notice of the charges, an opportunity to present witness when
not hazardousto institutional safety and goals, an impartial decisionmaker, and awritten statement
as to the evidence relied on and the reason for the action taken. Wolff, 418 U.S. at 564-66.

TheSupreme Court later limited the application of Wol ff, essentially hol ding that aprisoner’s
liberty or property interest is not sufficient to trigger due process in a number of situations where
disciplinary sanctions are imposed. An inmate is only entitled to the limited due process rights
provided in Wolff when the sanctions impose “atypical and significant hardship on the inmate in
relationto theordinary incidentsof prisonlife.” Sandinv. Conner, 515U.S. 472, 483-85, 115 S. Ct.
2293, 2300-01(1995). The inmate in Sandin had been placed in punitive segregation for thirty days
dueto adisciplinary infraction. The Court held that thosewho are incarcerated pursuant to avalid



conviction are not entitled toconstitutional dueprocessin prison disciplinary procedurestha result
in brief periods of disciplinary segregation, and determined that thirty days was a brief period.?

Mr. Seals alleges that the sanctions given him by the disciplinary board included tendaysin
punitive segregation, increasein his security status from minimum to close, transfer to amaximum
security facility, loss of one month of good behavior credits, and $5 disciplinary fee. Because the
State responded to the petition with a Tenn. R. Civ. P. 12.02 motion, and the trial court dismissed
on the basis of that motion, we must assume, for purposes of the motion, that the facts asserted by
Mr. Sealsaretrue.” McClenahan v. Cooley, 806 S.W.2d 767, 768 (Tenn. 1991).

While most of the punishments imposed on Mr. Seds do not constitute an “atypical and
significant hardship on the inmate in relation to the ordinary incidents of prison life,” the loss of
previously earned sentence reduction credits has been found to implicate an interest sufficient to
invoke due process. See Greene v. Tennessee Dep't. of Correction, No. 01A01-9608-CH-00370,
1998 WL 382204 at *3 (Tenn. Ct. App. Jul. 10, 1998) (no Tenn. R. App. P. 11 application filed)
(prisoner had a property interest in accumulated, or already earned, good and honor time credits).*
The State does not argue herein that Mr. Sealswas not entitled to the limited procedural safeguards
enumerated in WOIff.

In those situations where the limited due process rights of Wolff apply, those limited rights
are: “advance written notice of the chargesat |east twenty-four hours prior to the hearing, alimited

8This court has applied the Sandin holding to various types of sanctions:

Sandin focuses on the nature of the deprivation imposed upon the inmate. Courts have held that the
following punishments do not create protected liberty interestsunder the Sandin standard: placement
in thirty day segregated confinement, placement in five day segregated confinement suspended for
sixty days, loss of six months of visitation privileges, and payment for a drug screen, see Dotson v.
TDOC, No.01A001-9811-CV-00596, 1999 WL 430405 at* 1 (Tenn. Ct. App. June29,1999); transfer
to amore severe prison facility, see Mack v. Jones, No. 03A01-9806-CV-00215, 1999 WL 172645
at *3 (Tenn. Ct. App. Mar. 24, 1999); removal from a prison job, see Blackmon v. Campbell, No.
01A01-9807-CH-00361, 1999 WL 85518 at *1 (Tenn. Ct. App. Feb. 23,1999); and placement on
lockdown, see Hawkins v. Sundquist, No. 01A01-9803-CH -00164, 1999 W L 22386 at *1 (Tenn. Ct.
App. Jan. 21, 1999).

Coffelt v. Tennessee Dep’t of Correction, No. M1999-02269-COA-R3-CV, 2000 WL 1473860 at *3 (Tenn. Ct. App.
Oct. 5, 2000) (no Tenn. R. App. P. 11 application filed).

9I n addition, because the writ was not issued, the record of the proceedings below was not filed, was notbefore
the trial court, and is not before us.

10I n addition, state statutesimpose procedural due processrequirementsfor the extension of areleaseeligibility
date, Tenn. Code Ann. § 40-35-501(l), and provide for the loss by a prisoner of previoudy earned sentence reduction
credits only in certain circumstances. Tenn. Code Ann. § 41-21-236(a) and (g). State statutes can create a protected
liberty or property interest in accumulated good time credits. Superintendent v. Hill, 472 U .S. 445, 455, 105 S. Ct.

2768, 2773, 86 L. Ed. 2d 356, 365 (1985). Depatment of Correction policies recognize additional procedural
requirements related to taking away a prisoner’s accumulated sentence credits.
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right to call witnesses and present documentary evidence, animpartial decision maker, and awritten
statement of the evidence relied upon, with the reasons stated for the action taken.” Davis v.
Campbell, 1998 WL 812533 at *2. Inthe case beforeus, Mr. Sealsdoes not allege hewas not given
prior notice of the chargesagai nst him, and does not allege that he did not receive awritten statement
of the evidence. To the contrary, his petition alleges he was given natice of the charge against him
two days before the hearing, and specificdly refersto the board’ s written statement, refering to it
as"“Finding of Fact and Specific Evidence Relied Upon,” and disputes the accuracy of thefindings.

Mr. Sealsdoes, however, claim that the discipinary board memberswere biased against him.
His claims of bias are based on various Board member’ salleged facial express ons, body language
and extraneous commerts, none of which, when taken astrue, demonstrateabiasrising tothe level
of adue processvidation. Mr. Sealsdid not allegethat the board membershad a"former personal
involvement in any disciplinary or adjustment matter with theinmate" which might raise aquestion
of bias. Reddingv. Fairman, 717 F.2d 1105, 1112-13 (7th Cir. 1983) (due processrequiresonly that
the hearing officer have a"[l]ack of former personal involvement in any disciplinary or adjustment
matter with the inmate"), cert. denied, 465 U.S. 1025, 124 S. Ct. 1282, 79 L. Ed. 2d 685 (1984).
Itiswell-established that administrative decision makersare presumed to discharge their dutieswith
honesty and integrity. Cooper v. Williamson County Bd. of Educ., 803 S.W.2d 200, 203 (Tenn.
1990); Jones v. Greene, 946 SW.2d 817, 825 (Tenn. Ct. App. 1996). Mr. Seals's condusory
allegations are insufficient to satisfy the heavy burden of persuasion necessary to overcome that
presumption. See Cooper, 803 S.W.2d at 203.

We have held, “ Demeanor is a subjective thing that cannot be meaningfully reviewed in the
absence of atranscript of the proceedings. While hostility could theoreticdly risetothelevel of an
unconstitutional bias, adecisionto denyparolewill not be undermined because aBoard member was
unsympathetic, hostile, or even rude, aslong as the board’ s decision has factual and legal support.”
Hopkins v. Tennessee Bd. of Paroles, No. M2000-01956-COA-R3-CV, 2001 WL 422971 at *2
(Tenn. Ct. App. April 26, 2001) (no Tenn. R. App. P. 11 application filed). Where the record
supportsthedecision and nothing indi cates an action based on capriceor bias, conclusory allegations
of biaswill not overcomethe presumption that administrative decision makersperformedtheir duties
in good faith.

Mr. Seals' s second claim of due process violation was based on his allegation that the board
did not allow himto call awitness. Theright to present evi dence at pri son disciplinary proceedi ngs
isnot unlimited, although an inmate "should be allowed to call witnhesses and present documentary
evidence in his defense when permitting him todo so will not be unduly hazardous to institutional
safety or correctional goals." Wolff, 418 U.S. at 566, 94 S. Ct. at 2979-80, 41 L. Ed. 2d at 596-97.
"Prison officials have the necessary discretion to keep the hearing within reasonable limits and to
refuseto call witnesses that may create arisk of reprisal or undermine authority, as well asto limit
access to other inmates to collect statements or to compile other documentary evidence." Id.

[T]he Supreme Court has stated that the right of an inmate to obtainthe presence of
witnesses in a disciplinary proceeding is limited by the “necessary discretion” of
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prison officials, who must balance due process against the requirements of
ingtitutional safety and valid correctional goals. Such goals include “the swift
punishment that in individual cases may beessential to carrying out the correctional
program of theinstitution.” Wolff v. McDonnell at 566. The Court went on to rule
that prison administrators may tailor their procedures and policies to meet the
individual requirements of their own institutions.

Davisv. Campbell, 1998 WL 812533 at * 3.

Mr. Seals alleges he was allowed to present one witness, another inmate, Mr. McCaig, who
testified that he saw the beginning of the altercation andthat Mr. Sealswas attacked by his cellmate,
Mr. Terrell, without provocation. Thistestimony isrelevant to Mr. Seals' s defense of self-defense,
discussed below. Mr. Sealsalleges he had another witness, Mr. Jones, whose testimony would have
been that Mr. Terrell had previously attacked Mr. Jones when they were cellmates.* Mr. Seals
arguesthat thistestimony wasrelevant to demonstrate Mr. Terrell’ stendency to assaultive behavior.

Mr. Seals also asserts that in his appeal to the warden he provided an affidavit from the
witnesswho was not allowed to testify. The warden responded that “ the statement addressed prior
assaultive behavior and has no bearing on thisincident.” The Department’ s Uniform Disciplinary
Procedures set out the procedure to be followed at a disci plinary hearing, and provide, in pertinent
part, “ Theinmate shall be permitted to present thetestimony of relevant witness(es), unlessallowing
a witness to appear would pose a threa to institution safety or order.” TDOC Policy Index #
502.01(c)(6). This policy is well within the Department’s discretion to regulate disciplinary
hearings. Even tribunals which are required to follow the stricter requirements of the rules of
evidence may exclude evidencewhichisnot relevant, Tenn. R. Evid. 402, or exclude even relevant
evidencein certain circumstances, Tenn. R. Evid. 403. We find no due process violation or abuse
of the board’s discretion regarding evidentiary matters in its refusal to hear testimony about an
unrelated event. The question before the board was whether Mr. Seals committed the offense of
assault.

Mr. Seals' s primary objection to the board’ sdecision, however, relatesto itsweighingof the
evidence. He adamantly maintains that the board denied him due process by disciplining him for
assaulting his cellmate when he purportedly acted in self-defense. Mr. Seals asserts that the board
refused to gi ve proper weight to testimony by an eyewitness that Mr. Seals's cellmate started the
altercation and refused to hear another inmate’ s testimony that Mr. Seals's cellmate was mentdly
unbalanced and had previoudly attacked him. The crux of hiscomplaint is that hewas wrongfully
convicted of assault when he acted in self defense.

11Although Mr. Seals asserts that Mr. Jones wasready and willingto testify, he also states that Mr. Jones was
scheduled to meet with the parole board on the day of the disciplinary hearing. “However, by the time the D-Board

agreed to allow astatement to beintroduced frominmate Jones, he had already goneto the parole board meeting.” Thus,
it would appear that the witness was unavailable for the hearing.
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In his petition, however, Mr. Seds al so states that when the correctional officer arrived on
the scene of the altercation, both parties were struggli ng on the floor and Mr. Sealswas “ el bowing”
Mr. Terrell in an attempt to make him let go. He also states that the cellmate “fell unconscious.”
According to Mr. Seals, the cellmate remained unconscious and was transported to ahospital where
heregained consciousness. Mr. Seal sacknowledgesthat the charging officer testified at the hearing,
but states that the officer admitted he was not present when the altercation began. “Without
witnessing who had actually threw thefirst blow or otherwise started the altercation, officer Harper
had no ideaif thiswas only afight or an actual assault.” According to Mr. Seds, the board found
that Mr. Seals had refused to stop fighting when ordered to do so until he was restrained by the
correctional officer who testified. Mr. Seals also alleges that the warden found, as did the
disciplinary board, that Mr. Seals refused to stop fighting until grabbed by the officer.

The Department’ s policiesregarding inmate discipline define the of fense of assaultas” Any
willful attempt to inflict injury upon the person of another when coupled with an apparent present
ability to do so.” TDOC Policy Index # 502.05 (VI1)(A)(3) Mr. Seals, in essence, alleges that the
board’ sfinding that he committed the offense wasincorrect because he was assaulted first and acted
in self-defense. That allegationis an attack on the intrinsic correctness of the board’ sdecision and
courts have no authority under the common law writ of certroiari to inquire into the correctness of
theboard’ sdecision. Powell v. ParoleEligibility Bd., 879 SW.2d at 873. InHarrisv. Hensley, No.
M 1999-00654-COA-R3-CV, 2000 WL 630924 at *4 (Tenn. Ct. App. May 17, 2000) (no Tenn. R.
App. P. 11 application filed), the petitioning inmate argued that the assault of which the prison
disciplinary board convicted him resulted from acorrectional officer’ sunauthorized use of force on
him, and hisassaultive reaction wasnot willful. Thiscourt determined that theinmate’ sallegations
were an attack on the intrinsic correctness of the board s decision and, as such, could not be
considered under the common law writ of certiorari. Id. at *5. Mr. Seals'sclaimsarevery similar.

Mr. Seals asks us to reweigh the evidence presented to the board, and this we are not
authorized to do under the common law writ of certiorari. Cooper v. Williamson County Bd. of
Educ., 746 SW.2d at 179; Hoover v. Metropolitan Bd. of Zoning Appeals, 924 S.W.2d 900, 904
(Tenn. Ct. App. 1996). Thewrit isjustified only if there isno material evidence in the record to
support thefinding of thelower tribunal . Hoover v. Metropolitan Bd. of Zoning Appeals, 924 S.\W.2d
at 904-05.

Due process requires no more. Due process requires that “some evidence” support the
board’ sdecision to revoke good time credits, if such arevocation implicatesaprotected property or
liberty interest. See Superintendent v. Hill, 472 U.S. 445, 455, 105 S. Ct. 2768, 2773, 86 L. Ed. 2d
356, 365 (1985). InHill, the Supreme Court stated that the requirement of some evidence does not
“imply that a disciplinary board's factual findings or decisions with respedt to appropriate
punishment are subject to second-guessing upon review.” 472 U.S. at 454, 105 S. Ct. at 2773, 86
L. Ed. 2d at 365.

We decline to adopt a more stringent evidentiary standard as a constitutional
requirement. Prison disciplinary proceedings take place in a highly charged
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atmosphere, and prison administrators must often act swiftly on the bassof evidence
that might be insufficient in less exigent circumstances. See Wolff, 418 U.S. at
562-563, 567-569, 94 S. Ct. at 2977- 2978, 2980-2981. The fundamental fairness
guaranteed by the Due Process Clause does not require courtsto set aside decisions
of prison administrators that have some basisin fact.

Hill, 472 U.S. at 455, 105 S. Ct. at 2774, 86 L. Ed. 2d at 366.

Although Mr. Seals adamantly insists that there was no evidence to contradict his and his
witness stestimony that Mr. Terrell attacked himinitially, that allegation a one does not mean there
was no evidenceto support theboard’ sdecision that Mr. Sealscommitted the offense of assault. Mr.
Seal s asserts that he disputed the officer’ s testimony that he did not stop hitting Mr. Terrell when
orderedto do so. Hestates, “ as petitioner testified at the hearing, he promptly complied with officer
Harper’ sordersto get up off of inmate Terrell.” Asdiscussed above, Mr. Seals also acknowledges
that Mr. Terrell was rendered unconscious during their altercation and required medical attention.
Finally, Mr. Seals does not deny that an altercation occurred or that evidence was presented at the
hearing that an altercation occurred which ended with Mr. Seals and Mr. Terrell wrestling on the
floor.

No matter how sincerely Mr. Seals believes that he could not be guilty of assault if he acted
in reaction to an unprovoked attack on him, the definition of that offense is not so limited. Where
thereis some basis for the board’ s decision, courts are not authorized to substitute their judgment
for that of a prison disciplinary board.

It must be borne in mind that the functions of certiorari are simply to ascertain the
validity of the proceedings before a court of justice, either on the charge of their
invaidity, because the essential forms of the law have not been observed, or on that
of the want of jurisdiction in the court entertaining them. The writ has never been
employed to inquire into the correctness of the judgment rendered where the court
had jurisdiction, and was therefore competent. Hence it has been held that the
supervisory jurisdiction of the court on a certiorari must be restricted to an
examination into the external vdidity of the proceedi ngs had in the lower court. It
cannot be exercised to review the judgment as to intrinsic correctness, either on the
law or on the facts of the case. (internal citation omitted).

Sate ex rel. McMorrough v. Hunt, 137 Tenn. 243, 250-51, 192 S.W. 931, 933 (1917). Wherethe
essence of the complaint is an attack on the correctness of the board's decision, dismissd is
warranted. Turner v. Tennessee Bd. of Paroles, 993 S.W.2d 78, 80 (Tenn. Ct. App. 1999). Because,
taking the factsalleged in his petition astrue, we must conclude there was some evidence presented
to the board to show an assault, and consequently, Mr. Seals has failed to state a claim warranting
issuance of the writ and review by the courts.
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We affirm thetrial court’s determination that the petition failed to state a claim that he was
deprived of due process rights and, therefore, failed to allege that the Board acted illegally or
arbitrarily. Therefore, weaffirm thetrial court’ sdismissal of the petition for failureto stateaclaim
under the common law writ of certiorari.

V. Conclusion

In summary, wereversethetrial court’ sdismissal of the warden and the disciplinary board.
Weaffirmthedismissd of thepetition. Codsof thisappeal are assessed equally between the parties.

PATRICIA J. COTTRELL, JUDGE

13-



