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OPINION

This appeal arises from the purchase of a new residence. The house was built by Terry
Mason, d/b/aM & M Construction, and sold to Billy and Mary Milliken. BrendaWhite, areal estate
agent employed by Crye-L elke Realtors, showed the Millikens the house and was the listing agent
for thesale. During their initial discussion, Mrs. Milliken asked Ms. White whether the builder was



areputable, licensed contractor. Ms. White answered affi rmatively.® According to Mrs. Milliken,
Ms. White also stated that she had seen the builder's work and had used him before. Ms White
related that of the other homes he had built, she had heard no complaints? The Millikenstoured the
house only once before making an offer onit.

When the Millikens signed the contract to purchase the house for $129,900 in November
1996, it wastill incomplete. Ms. White made variousentrieson theform contract reflecting thefact
that the house was newly constructed. 1n aspace following language that stated, “ Seller will make
the following specific repairs,” Ms. White wrote “None-New House.” In the space following
language stating, “ Repair Limitation: Seller agreesto makerepairswhich may berequired by Lender
and/or under Paragraphs 8 and/or 9 hereof or to pay for such repairs up to but not to exceed an
aggregatetotal cost of ;" Ms. Whitewrote*None-New House.” Ms. White a'sowrotein the
“Special Provisions’ section, “One-year warranty provided by builder per requirement of the
Tennessee Contractor Licensing Board.”

Theoriginal closing date was extended becausethe house was unfinished. At somepointin
February, after signingthe contract, but before closing, the Millikens moved into the house. They
noticed a number of problemsand had discussionswith Ms. White about the problems. Ms. White
had Mr. Mason go to the house to discuss the issues with theMillikens.

Closing occurred on March 5, and at that time the Millikens submitted a “punch list” of
unfinished items or problems which needed to be completed or repair. Ms. White had told the
Millikens to make this list and bring it to the closing, and that they would make it part of the
contract. This punch list, dated March 5, 1997, was attached to the contract at closing. The list
included numerousitemsincluding waterproofing thedeck, installing thewater lineto theicemaker,
repairing acrack in the bathtub, covering the water line ditch, removing brush and grading the yard.
Thelist stated that most of theseitems were “to be completed as soon as possible when the weather
clears.” According to Mrs. Milliken, Ms. White assured her that if Mr. Mason did not finish, he
would have his license taken away.

The Millikens had a number of conversations with Mr. Mason about completing the work
that needed tobe done. At onepoint, Ms. White called the Board for Licensing Contractorsand had
them send complaint forms to the Millikens.

lM s. White did not denythat she told the Millikenstha Mr. Masonwaslicensed and reputable. Inan affidavit,
she explained that she met Mr. Mason through afriend with whom she was considering a development project in Wilson
County. Asthey discussed the posshbility of Mr. Mason working on the project, Ms. W hite stated that W ilson County
required contractors to be licensed. Mr. Mason purportedly stated that he was not licensed, but a young man who was
with him stated thatthey were in theprocess of getting their license. Ms. White stated that when she made the statement
totheMillikens, shebelieved that Mr. Masonhad received his license by then because the licensing processusual ly took
only one or two months. It isundisputed that the house purchased by the Millikens waslocated in Smith County, which
did not require contractors to be licensed.

2The record shows that Mr. Mason had constructed only two homes prior to building the Millikens'residence,
but Ms. W hite stated she was aware of several other houses he was constructing at the same time.
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Ms. Milliken testified that Mr. Mason came over to the house shortly after the closing and
told her he had “shorted” her 150 feet of field line in the septic tank. He asserted that nothing had
to be fixed, however. Ms. Milliken called Ms. White about that conversation, and Ms. White
advised her to contact the health department.

Mrs. Milliken testified that the deck was never waterproofed and, by the timeof trial, it was
warped and rotting, the nails were backing out, and the mitred ends of boards did not meet. Mrs.
Milliken complained that inher eighteen-month-old housethe nail swere backing out on theinterior
floors, causing the carpet to lump, the floor was sagging in the kitchen, the fireplace was never
trimmed out, water poured i nto the house through the chimney during rain storms, theair conditioner
did not cool the upstairs and broke during thefirst several months of use, the dishwasher would not
drain, and the stove emitted black smoke which ruined the surface because it had not been hooked
up properly. Inaddition, she reported that the ice maker was never hooked up, the bathtub was still
cracked, the single exterior spigot leaked, and no grading or landscaping was ever done on the

property.

When the Millikens attempted to lodge a complaint against Mr. Mason with the Board for
Licensing Contractors, they were informed that Mr. Mason's license could not be found. After
contacting their realtor to find Mr. Mason's license number they discovered that Mr. Mason did not
have a license. Both Mr. and Mrs. Milliken testified that if they had known Mr. Mason was
unlicenced, they would not have purchased the house. Smith County, where the house was|ocated,
had no licensing requirements for builders.

Upon realizing that the Board for Licensing Contractors could provide them with no relief,
the Millikens commenced this adion against the builder, hiswife, hiscompany, and Ms. Whiteand
her employer, Crye-Leike. Their complaint alleged seven claims, only two of which arerdevant to
thisappeal .* Onewas atort claim of negligent misrepresentation, alleging that Ms. White failed to
exercise reasonable care in obtaining or communicating information to the Millikens and
consequently gave them fal se information regarding the competency and credentials of the builder,
inducing them to purchase the residence. They asked for compensatory damages for all financial
lossesincurred as aresult of purchasing the residence. The other claim was an alleged violation of
the Tennessee Consumer Protection Ad (TCPA). Asoriginaly filed, that count alleged specific
conduct by Mr. Mason and aso included general allegations that “ Defendants” violated the Act by
engaging in unfair and deceptive acts in violation of Tenn. Code Ann. 8 47-18-104(27). They
requested actual damages and asserted they were entitled to treble damages pursuant to Tenn. Code
Ann 8§ 47-18-109(a)(3) and (4) for Defendants knowing and willful violations of the Ad, as well
asrescission, attorney’ s fees and costs.

3After calling Mr. M ason as their first witness and conducting a brief examination of him, the Millikens
nonsuitedtheirclaimsagainstMr. Masonand M & M Builders. There appearsto be no dispute that the counts of breach
of implied warranty of workmanlike construction, fraudulent misrepresentation, breach of contract, quantummeruit, and
fraud were dismissed. In addition, those portions of the Consumer Protection Act count relating solely to Mr. Mason
were also dismissed.
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The casewastried for three daysin November 1998. After the evidence and argumentswere
presented, thetrial court instructed the jury on the Tennessee Consumer Protection Act and the tort
of negligent misrepresentation. The court then provided thejury with the verdict form below, which
the jury completed as follows:

1. Doyoufindthat Defendant BrendaWhite engagedin actsor practiceswhichwere
deceptiveto Plantiffsin violation of the Tennessee Consumer Protection Act?
Yes X No__

2. Didthe Plaintiffs suffer alossof money, property or thing of value as aresult of
the unfair or deceptive act or practice? Yes  No X

If you answered NO to question number 2, you are not required to answer the remaining
guestions. If you answered Y ES to question number 2, proceed to question number 3.

3. Did Ms. White wilfully and/or knowingly violate the Tennessee Consumer
Protection Act? Yes No

4. Doyoufindthat Defendant Brenda White engaged i nnegligent misrepresentation
asthe Court hasddined it? Yes _X No___

5. If your answer to Interrogatory No. 1, No. 3or No. 4is“Yes,” did Plaintiff suffer
damagesasaresult? Yes_X No___

6. If you found any party to be at fault, considering thefault of one hundred percent
(100%), what percentage of fault do you attribute to each of the parties?

Plaintiffs. .. (0-100%) 10%

Defendant Crye-Leike/B. White. .. (0-100%) 10%

Defendant Mason (the builder) ... (0-100%) 80%
7. Decidethe amount of damages sustained by the plaintiffs- taking into account any
failure on behalf of the plaintiffs to mitigae their damages. Do not reduce those
damages by any percentage of fault you may have essigned to the plaintiffs. Itisthe
responsibility of the Judge, after you return your verdict, to reduce the damages you
award, if any, by the percentage of fault you assign to plaintiffs. What amount of
damages, if any, do you find were sustaned by the plaintiffs?

TOTAL DAMAGES $_12,500.00

Asindicated, theform itself instructed the jury that a“no” answer to question 2 ended their
task. However, during its deliberations, thejury inquired about the verdict form, “ By answering no
to Question No. 2, which gquestions do we need to pass over and which questions do we need to
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answer?’ After consulting with counsel, the court responded: “If answer to Question 2 isno, skip
to No. 4 and answer 4, 5,6,and 7.”

Because Ms. White and her employer, theonly remaining defendants were liable for only
10% of the damages, the Plaintiffs were awarded $1,250. After the trial court’s denial of various
post-judgment motions, the plaintiffs appeal, contending that the verdicts were inconsistent and
irreconcilable. They also assert that the trial court erred in alowing the jury to apportion fault on
the negligent misrepresentation claim, and that the court impropery assessed costs.

Our review of thiscaseisgoverned by Tenn. R. Civ. P. 13(d), which permitsfindings of fact
by juriesin civil actionsto “be set aside only if thereisno material evidence to support the verdict.”
Tenn. R. Civ. P. 13(d). Thishighly deferential standard of review requires us “to takethe strongest
legitimateview of theevidenceinfavor of theverdict, assumethetruthof al theevidencein support
thereof, allow all reasonable inferencesto sustain the verdct and disregard al to the contrary.”
Johnson v. Cargill, Inc., 984 SW.2d 233, 234 (Tenn. Ct. App.1998). “Where the record contains
material evidence supporting the verdict, the judgment based on that verdict will not be disturbed
on appeal.” Reynoldsv. Ozark Motor Lines, Inc., 887 SW.2d 822, 823 (Tenn. 1994).

Well-settled law requires courts to construe the terms of averdict in amanner that upholds
thejury'sfindings, if itisableto do so. Briscoev. Allison, 290 S.W.2d 864, 868 (Tenn. 1956). We
must presume that the jury followed theinstructions given. Perkinsv. Sadler, 826 S.\W.2d 439, 443
(Tenn. Ct. App. 1991).

II. Inconsistent Verdicts

TheMillikensarguethat thetrial court should have granted their motion for new trial on the
basisthe jury rendered a verdid that was inconsistent and irreconcilable because, on the same set
of facts, it found no damages as aresult of the TCPA violation,* but found damages of $12,500 for
the negligent misrepresentation.® Based on that argument, the Millikens contend that the verdict
must be set aside.

The Millikens are correct in their statement that a verdict which is inconsistent and
irreconcilable cannot be permitted to stand. Our Supreme Court has stated:

4This istheMillikens' phrasing. We note that recovery of damages under the T CPA requires an ascertainable
loss as well as a deceptive act or practice. Tenn. Code Ann. 88 47-18-109 (a)(1).

5The distinction between the two claims isimportant for two reasons. First, under the TCPA, aplaintiff who
proves a willful or knowing violation with damages may, under certain circumstances, receive treble damages and
attorney fees, Tenn. Code Ann. § 47-18-109(a)(4), -109(e)(1), while an unintentional tort claim carries no enhanced
penalties. Second, damages under the TCPA are not subject to a comparative fault analysis.
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Litigants are entitled to have their rights settled by a consistent and intelligible
verdict concurred in by the trial judge and free from thevice or capriceor whim on
the part of the jury. . . . Where a judgmert is based upon inconsisent findingsby a
jury itisthe duty of the appellatecourt to reverseand remand the case for anew trial.

Milliken v. Smith, 405 SW.2d 475, 477 (Tenn. 1966) (quoting Penley v. Glover, 205 SW.2d 757,
759 (Tenn. Ct. App. 1947)); see also Concrete Spacesv. Sender, 2 SW.3d 901, 911 (Tenn. 1999).

In determining whether averdict isirreconcilable and inconsi stent,

[i]t is the duty of the court in construing verdicts to give them the most favorable
interpretation and to give effect to the intention of the jurors if that intention be
permissible under the law and ascertainable from the phraseology of the verdict. If
after an examination of the terms of the verdict the court is able to place a
construction thereon that will uphold it, it is encumbent upon the court to do so.

Hogan v. Doyle 768 S.W.2d 259, 263 (Tenn. Ct. App. 1988) (quoting Templeton v. Quarles, 374
S.W.2d 654, 660 (Tenn. Ct. App. 1963)).

The Millikens submit that the jury “could have found that Ms. White' s misrepresentations
proximately caused no damages to Appellants. But [it] could not logically find that the very
deceptive act upon which the statutory claimwas premised caused damages only sounding in tort.
The proximate cause analysiswasidentical in both claims.” They contend “the misrepresentations
werethevery deceptive acts upon which the Consumer Protection Act claimwas premised.” Inlight
of thiscourt’ sduty under Hogan v. Doyle we must analyze this argument considering the causes of
action involved, the claims and evidence regarding the conduct supporting those causes of action,
and the verdict form and instructions.

Important to this analysis, however, is some discussion of the effect of the Millikens
decision to nonsuit their claims against the builder, Mr. Mason, and his company after a brief
examination of him as their first witness. As explained earlier, a number of the counts in the
complaint were specificto Mr. Mason. In hisopening statement, counsel for theMillikensexplained
that Mr. Mason had made some mistakes, but that the Millikens were not saying he was a bad
person. Hewas*an old boy” who started the house for himself, but later enlarged it without making
necessary adjustments to his plans, and he had not told anyone he was a licensed contractor. The
Millikens did inform the jury, however, that their claim against Mr. Mason had to do with his
warranty, “asking him to stand behind that.”

Theremainder of the opening was devoted to describing the problemswith the houseand the
reasonfor thelawsuit against Ms. W hiteand Crye-Leike. In particular, counsel mentioned negligent
misrepresentation and the Consumer Protection Act. He mentioned two separate acts of
misrepresentation by Ms. White: originaly telling the Millikens that Mr. Mason was licensed and
the wording on the contract that the buyers had a one-year warranty per requirements of the Board
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for Licensing Contractors®

Mr. Mason testified that he did not have a contractor’ slicense and that he had never applied
for one. He also stated he had never represented himself as holding alicense. Hetestified that he
signed the sales contract without reading all of it. However, he knew when hesgnedit, because Ms.
Whitetold him, that he was giving the Millikens a one-year warranty. He denied any knowledge
of the wording regarding the licensing board or its effect. He was, nonetheless, unwaveringin his
testimony that he agreed to a one-year warranty for his work on the house.

After examination of Mr. Mason, counsel for the Millikens announced they were taking a
voluntary dismissal pursuant to Tenn. R. Civ. P. 41 asto Mr. and Mrs. Mason and that the Millikens
would* proceed aganst the corporation [Crye-Leike] and Ms. White.” Itisapparent fromtherecord
that the parties and the trial court proceeded with the trial with the understanding that only two
causesof action remained against theremaining defendants, Ms. Whiteand Crye-L eike. Thosewere
described, infact, in plaintiffs’ opening statement: negligent misrepresentation and violation of the
TCPA. Statementsat thejury instruction conferenceal so makeit clear that those were the only two
remaining causes of action. No intentional torts remained, and no request for punitive damages.
Discussion was had at that time regarding the requirement that the jury find any acts constituting a
violation of the TCPA to have been willful and knowing beforethe possibility of treble damageswas
triggered.

In closing argument, it was again made clear that the Millikens had two claims. Regarding
thefirst, the Millikensargued that Ms. White wasiable for negligent misrepresentation because (1)
she had told the Millikens that Mr. Mason was a licensed contractor when they first asked, prior to
their signing the sales contract, and (2) she had included in the contrad a “One-year warranty
provided by builder per requirement of the Tennessee Contractor Licensing Board.” The jury was
specificallytold, “ That representation [the warranty |language] isanother misrepresentation because
it's made in Ms. White' s handwriting herself with an absolute indifference to what the truth was.”
TheMillikensalso argued that Ms. White had violated the TCPA by the deceptive actsof (1) telling
the Millikens that Mr. Mason was licensed and (2) representing that the Millikens had a warranty
that didn’t exist. Violations of three subsections of the Act were argued: deceptive acts or practices;
causing likelihood or confusion asto the affiliation with or certification by another, as evidenced by
Ms. White' sstatement that Mr. M ason wasli censed; representing that awarranty confersor involves
rightsor remedies which it does not have or involve, as evidenced by the language writtenin by Ms.
White regarding the warranty; and the catchall, any other act or practice which is deceptive to the
consumer, as evidenced by the representation that Mr. Mason was licensed.

These facts are important to the question before us of wheher the jury's verdict is
inconsistent. We conclude that the verdict is consistent with the facts as presented and argued and
with the law as charged. As noted by the Defendants, the two claims are distinct causes of action

6At the hearing onthe defendants’ motion for directed verdict, the Millikens stated they would not take the issue
of whether M s. White's statement that Mr. Mason was “reputable” to the jury and had presented no proof on that issue.
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with different elements’ and there were at | east two separate acts by Ms. White upon which the jury
could have based afinding of either negligent misrepresentation or aviolation of the TCPA.

Regarding negligent misrepresentation, this court has held:

One pursuing aclaimof negligent misrepresentation must prove by apreponderance
of the evidence that the defendant supplied information to the plaintiff; the
information was false; the defendant did not exercise reasonable care in obtaining
or communicating the information; and the plaintiff justifiably relied on the
information.

Hill v. John Banks Buick, Inc., 875 SW.2d 667, 670 (Tenn. Ct. App. 1993) (citations omitted). Our
Supreme Court has described the tort as* recognized . . . in connection with business or professional
persons who carelessly or negligently supply false information for the guidance of athersin their
businesstransactions.” Houghland v. Security Alarms & Servs., Inc., 755 SW.2d 769, 774 (Tenn.
1988).

Anindividua may bringaprivateactionfor violation of the Tennessee Consumer Protection
Act, and, to be successful, must prove an unfair or deceptive act or practice affecting the conduct of
trade or commerce and an ascertainable | oss.

Any person who suffers an ascertainableloss of money or property, real, persond,
or mixed, or any other article, commodity, or thing of value. . . asaresult of the use
or employment by another person of an unfair or deceptive act or practice declared
to be unlawful by this part, may bring an action individually to recover actual
damages.

Tenn. Code Ann. 8§ 47-18-109(a)(1). Without actual ascertainable lossresulting from the unfair or
deceptive acts, an action for money damagesis precluded. I1n the case before us, thejury answered
“yes’ when asked if Ms. White " engagedin practiceswhich were deceptiveto Plaintiffsin violation
of the Tennessee Consumer Protection Ad,” but answered“no” when askedif “ Plaintiffs suffer[ed]
aloss . ..asaresult of the unfair or deceptive act or practice.”

The jury clearly found that the Millikens had not sustained a loss as a result of whatever
deceptive acts and practices, prohibited by the TCPA, they found had occurred. In addition to
answering “No” to question number 2 on theform, the jury asked for guidance, “By answering No
to Question No. 2, which questions do we need to pass over and which questions do we need to
answer?’

On the other hand, the jury then answered “yes’ when asked if Ms. White had engeged in
negligent misrepresentation. In responseto question 5 (“1f your answer to Interrogatory No. 1, No.

7The record showsthat the jury wasinstructed as to the elementsof each claim.
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3,0r No.4is‘Yes, did Plaintiff suffer damagesasaresult?’), the jury answered “Yes” Because
the answer to question number 2 was that no loss resulted from deceptive acts prohibited by the
TCPA, the only logical conclusion isthat the response to number 5 means the jury found that there
were damages as a result of the negligent misrepresentation.

It is the fact that the jury found that the Millikens had been damaged by the negligent
misrepresentation but had not sustained aloss as a result of the unfair or deceptive act or practice
that forms the basis of the Millkens argument that the verdict is inconsigent. The crux of thar
argument is that the same conduct congtituted the statutory violation as well as the tort, and, the
proximatecausation analysisbeing thesame, it wasinconsistent for thejury to find damagesresulted
from only the tort.

The flaw in this argument is that the jury was presented with evidence of morethan one
separate act by Ms. White, either one of which the Millikens argued could sustain either cause of
action. In addition to the two separate causes of action, the Millikens argued two separate and
distinct acts, on which either claim might be based. Thefirst is Ms. White's representation, prior
totheir entering the contract to purchasethe property, that the builder wasalicensed contractor. The
second is that the Millikens were receiving a one-year builder’s warranty per requirement of the
Board for Licensing Contractors. Asargued by the Defendants, the jury sfinding regarding either
claim could have been based upon either act.

Thejury could have found that Ms. White' srepresentation that the builder waslicensed was
“negligent” and caused damages to the Millikens, but did not rise to the level of “unfair or
deceptive,” while also finding that Ms. White' s representation that Plaintiffs were receiving a one-
year warranty was “unfair or deceptive” but that no losswasincurred asaresult of that statement.?
Alternatively, the jury could have found that Ms. White's statement that Plaintiffs were receiving
aone-year warranty was “ negligent” and damaged the Millikens, but was not “unfair or deceptive,”
whilealso finding that Ms. White' s statement that the builder wasalicensed contractor was “unfar
or deceptive’ but that the Millikenssuffered no lossas a result of the statement. As stated above,
if acourt can construe the terms of averdict in amanner that upholdsthejury'sfindings, it must do
so. Briscoe v. Allison, 290 SW.2d at 868. We find that under either of the above scenarios, the
findings of the jury are reconcilable Because there is material evidence to support theverdict, it
must be upheld.

8The Millikens argued the specific provision of the TCPA regarding warranties, and the jury may have been
convinced that the language on the contract was a deceptive act as defined in the provigon of the TCPA quoted them
by the Millikens. B ecause M r. Mason testified that he agreed to provide the Millikenswith a one-year warranty, the jury
could have determined that the Millikens suffered no loss as a result of the “as required by the Board of Licensing
Contractors” language. D uring the conference on jury instructions, the trial court, outside the presence of the jury,
observed that there had been no proof that such awarranty was any better than the warranty the Millikensreceived. W e
are not convinced that the language in the contract actually gave the Millikens anything other than a one-year warranty
except to the extent the Board for Licenang Contractorshas adopted ruleswhich morespecifically define the terms of
such a warranty. In other words, the language does not appear to us to grant the Millikens any enforcement or other
rights, but at most describes the type of warranty.
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[11. Adequacy of the Verdict Form

The Millikens maintain that the jury verdict form was inadequate and confusing. Our
SupremeCourt has stated, “Even if averdict isdefediveinform, itistobeenforced if it sufficiently
definesanissuein such away asto enablethe court tointelligently articulateajudgment.” Concrete
Soaces, 2 SW.3d at 911 (case remanded for a new trial because the verdict form left open “the
possibility that thejury wrongly awarded punitive damagesin conjunction withthe TCPA rather than
in connection with acommon law claim for recovery”).

Therecord includesthetranscript of the conference onthejury verdictform andinstructions.
Itisclear thetrial court and counsel labored to prepare accurate instructions and verdict form, and
had to revise previous submissions because of the dismissal of Mr. Mason and the claims againg
him. It is also clea that the part of the form to which the Millikens object was the product of a
conscious decision to separate i nstructions about and questions rel ated to the two separate causes of
action.

The Millikens assert that the two separate questions about damages confused the jurors by
suggesting to them that the damages were “ somehow di stinguishable under the factsbefore them.”
The Millikens contend that the form should have asked whether the plaintiffs suffered damagesin
one question rather than asking the question separately as to each cause of action. This argument
incorrectly assumes that the damages analysis is the same under both claims. As discussed above,
the two claims were separate and distinct causes of action. The verdict form properly reflected the
distinction. The TCPA claim was statutory, based upon “ deceptive” acts, and theform included the
statutory language regarding ascertainableloss. Under certain circumstances, the court could award
enhanced penalties, but onlyif thejury first found that the plaintiffs had sustained aloss due to the
deceptive acts or practices (Question 2) and then found that the deceptive acts were willfully and
knowingly made (Question 3).

On the other hand, the negligent misrepresentation claim sounded in tort, was based upon a
lack of “reasonablecare,” and only allowed for compensatory damages. Punitive damageswere not
at issue. The form properly separated the causes of action and the damages and avoided
complications which might have otherwise resulted from a general finding of damages. See
Concrete Spaces, 2 SW.3d at 911.

In addition, because the jury asked for, and was given, clarification on the instructions in
answering the specia interrogatories, we find no other defect in the form which would require a
finding it was inadequate or confusing.

V. Comparative Fault
TheMillikensmaintainthat apportionment of fault on the negligent misrepresentationdaim

was error. They assert that there was no evidence tha the builder ever misrepresented his statusto
them or that they, themselves, were in any way culpable.
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Tennessee adopted the doctrine of comparative fault for negligence actionsin Mclintyre v.
Balentine, 833 S.\W.2d 52, 57 (Tenn. 1992) (“In all trials where the issue of comparative fault is
before a jury, the trial court shall instruct the jury on the effect of the jury's finding as to the
percentage of negligenceasbetween the plaintiff or plaintiffsand the defendant or defendants.”) The
Court has continued to interpret the doctrine in light of its origina goals.

We believe that a system wherein a particular defendant is liable only for the
percentage of a plaintiff’s damages that are caused by tha defendant’ s fault is the
system that best achievesour stated goal in Mclintyrev. Balentineof linking liability
and fault.

Volzv. Ledes, 895 S.W.2d 677, 680 (Tenn. 1995).

Tothat end, the doctrine allowsthe fault of nonpartiesto the lawsuit to be considered where
plaintiffs have a cause of action against the nonparty. Samuelson v. McMurtry, 962 SW.2d 473,
475 (Tenn. 1998); Owens v. Truckstops of Am., 915 SW.2d 420, 428 (Tenn. 1996).° Because
negligent misrepresentation sounds in tort, it is subject to all the defenses of a negligence action.
McElroy v. Boise Cascade Corp., 632 S.W.2d 127, 136 (Tenn. Ct. App. 1982); see also Glanton v.
Beckley, No. 01A01-9606-CV-00283, 1996 WL 709373 at *9 n.4 (Tenn. Ct. App. Dec. 11, 1996)
(Koch, J., concurring) (noting that since Mclntyre v. Ballantine, the doctrine of comparative fault
appliesinnegligent misrepresentation cases). The jury wasproperly charged withapportioning fault
among the Millikens, Ms. White/Crye-L eike Realtors, and the builder, Mr. Mason.

Plaintiffs also assert that to allow apportionment here “invites the jury to assess relative
degrees of damages, not fault.” Our Supreme Court has discussed the related concepts of
comparative negigence and comparative fault:

The term “comparative negligence” is defined as the measure of the plaintiff’s
negligence in percentage terms used for the purpose of reducing the plaintiff’'s
recovery from the defendant in proportion to the percentage of negligenceattributed
to the plaintiff. It encompasses the system of determining thedamages attributable
tothe plaintiff asagainst thedefendants. . .. Theterm*comparativefault” isdefined
asthose principleswhich encompassthe determination of how to “ apportion damage
recovery among multiple or joint tortfeasors according to the percentage of fault
attributed to those actorsafter reduction for the plaintiff’ spercentage of negligence.”

Owens, 915 SW.2d at 425 n.7 (citations omitted). Therefore, we find no error in alowing the
apportionment.

9AIthough adefendant who falsto identify potentid tortfeasors who are not already parties pursuantto Tenn.
Code Ann. § 20-1-119(a), cannot attribute fault to those nonparties, that rule does not apply w here plaintiffsfail to join
potential tortfeasors after notice from the defendant. Obviously, where the plaintiff dismisses adefendant, the absence
of potential defendant from the litigation is attributable to the plaintiff.
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Totheextent the Millikens' objectionisto the actual allocation of fault, we must uphold the
jury’sverdict if thereisany material evidencetosupportit. Turner v. Jordan, 957 SW.2d 815, 824
(Tenn. 1997) (trial court, initsrole asthirteenth juror, lacked authority to reapportion comparative
fault); Fye v. Kennedy, 991 SW.2d 754, 762 (Tenn. Ct. App. 1998) (concludng that Turner
precludes even a partial reallocation of fault). Thereis evidence in therecord from which the jury
could have determined that Ms. White relied on earlier representations of Mr. Mason’s employee
that they werein the process of dbtaining a license when she assured the Plaintiffs that he was
licensed. Later, Mr. Mason signed the agreement assuring that hewas providing awarranty pursuant
to the requirements of the Tennessee Board for Licenang Contractors, which the jury could have
considered a misrepresentation on his part that he had alicense. The Millikenstestified that they
interpreted that provision as arepresentation that he waslicensed. Thus, the evidence supportsthe
jury’s apportionment of fault for the damages incurred to the builder, Mr. Mason. Likewise, a
finding of fault on the part of the Millikens contributing to the damages they suffered is supported
by the evidence. They could have had the home inspected, or they could have delayed the closing
until the repairsthey listed had been made. Therefore, wefind no error inthetrial court’ sallowance
of apportionment of fault.

V. Costs

The trial court split the court costs equally between the parties and denied the Millikens
request for attorney fees and discretionary costs. The Plaintiffs appeal, claiming they are the
prevailing party and entitled to court costs, discretionary costs, and attorneyfees, based onthejury’s
finding that the Defendants had engaged in unfair and deceptive actsin violation of the TCPA and
had made negligent misrepresentations.

As a general rule litigants pay their own attorney fees absent a statute or an agreement
providing otherwise. Haverlah v. Memphis Aviation, Inc., 674 SW.2d 297, 305 (Tenn. Ct. App.
1984). The Millikens claim their entitlement to such fees under the TCPA, stating that the court
“should award reasonable costs and attorney fees to Plaintiffs who establish that a Defendant
engaged in practices which were deceptive to Plaintiffsinviolation of” that Act. Tenn. Code Ann.
8 47-18-109(e)(1) providesthat “upon afinding by the court that a provision of this part has been
violated, the court may award . . . reasonable attorney fees and costs.” The Millikens contend that
thejury’ sfinding that Ms. White“ engaged in acts or practices which weredeceptive. . . inviolation
of the Tennessee Consumer Protection Act,” entitled them to attorney fees, obviously equating the
jury’sfinding of one element of the cause of action with the statute’ s requirement of aviolation of
the Act.

Wedo not agree. Asexplained earlier, recoveryinaprivate action under the TCPA requires
both unfair or deceptive acts and an ascertainabl e loss attributable to those acts. Tenn. Code Ann.
8§ 47-18-109(a)(1). Because the jury spedfically found no loss attributable to deceptive acts, the
plaintiffs have failed to prove the elements necessary for award of damages. We think the same
reasoning applies to an award of attorney fees. Because the plaintiffs have failed to prove the
statutory elements entitling them to damages, they have similarly failed to show their eligibility for
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an award of attorney fees under the statute. We think recovery of either damages or dtorney fees
islimited to those persons who demonstrate an ascertainable loss resulting from the deceptive act.

T.C.A. 8§47-18-109 confersaprivate right of action on anindividual who suffersan
ascertainable loss as a result of an unlawful practice under the Act. A plaintiff’s
recovery is normally limited to actual damages and reasonable attorney’sfees. . .

Haverlah, 674 S.W.2d at 305 (quoting Brungard v. Caprice Records, Inc., 608 S.W.2d 585, 591
(Tenn. Ct. App 1980)). Thetrial court herein found no groundsfor an award of attorney’ sfees, and
we affirm.

Wealso notethat aparty who isawarded damagesunder the Act isnot automatically entitled
to attorney’ sfees. The statutory languageis*the court may award.” Inview of thejury’sverdictin
thiscase, thereisno basisfor determining that thetrial court acted outsidethe broad discretion given
it by that language, even if plaintiffs were digible for an avard of attorney fees®

For the same reasons, plaintiffs reliance on the TCPA for an award of costs is misplaced.
However, another basisforan award of costsexists, specifically, Tennessee Ruleof Civil Procedure
54.04. That rule providesin pertinert part:

(1) Costsincluded in thebill of costs prepared by the derk shall be allowed to the
prevailing party unless the court otherwise directs. . .

(2) Costsnot included in the bill of costsprepared by the clerk aredlowableonlyin
the court's discretion. Discretionary costs allowable are reasonable and necessary
court reporter expenses for depositions or trials, reasonable and necessary expert
witnessfeesfor depositions or trials, and guardian ad litem fees; travel expensesare
not allowable discretionary costs. . . .

Tenn. R. Civ. P. 54.04.

Therule distinguishes between “ costsincluded in the bill of costs prepared by the clerk,” or
court costs, and “ discretionary costs.” Whiletherule appearsto distinguish slightly in the standards
applied by the court (court costs are allowed to the prevailing party unless the court directs
otherwise; discretionary costsare available onlyin the court’ sdiscretion), such adistinction has not
always been clearly made by the courts.

Our courts have interpreted the rule as giving the trid court discretionin the award of both
court costs and discretionary costs. See Noland Co. v. Crye, 726 S.W.2d 531, 532 (Tenn. Ct. App.
1986) (decision to award court costs iswithin the “ sound discretion of the trial judge”); Sandersv.

10 Seealso Klinev. Benefiel, No. W1999-00918-COA-R3-CV, 2001 WL 25750 (Tenn. Ct.App. Jan. 9,2001)
(perm. app. denied May 21, 2001).
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Gray, 989 S.W.2d 343, 345 (Tenn. Ct. App. 1998) (“trial courtsarefreeto apportion [ discretionary]
costs between the litigants as the equities of each case demand”).

We, then, review the trial court’s decisions regarding costs for an abuse of that discretion.
That standard

requires us to consider (1) whether the decision has a sufficient evidentiary
foundation, (2) whether the court correctly identified and properly applied the
appropriate legal principles, and (3) whether the decision is within the range of
acceptablealternatives. Whilewewill set aside adiscretionary decisionif it restson
an inadequate evidentiary foundation or if it iscontrary to the governing law, wewill
not substitute our judgment for that of thetrial court merely because we might have
chosen another alternative.

Sate ex rel. Vaughn v. Kaatrude, 21 S.W.3d 244, 248 (Tenn. Ct. App. 2000) (citations omitted).

Even considering the discretion given to the trial court, appellate courts have established
some guidelines by which we review those decisions. In Sandersv. Gray, this court discussed the
factors to be considered in awarding discretionary costs as follows:

Generd ly, trial courtsaward such [discretionary] coststo whichever party ultimately
prevails in the lawsuit, provided the prevailing party has filed a timely, properly
supported motion. The successful party isnot, however, automatically entitted to an
award of costs. Instead, trial courts are free to apportion costs between the litigants
asthe equities of each case demand. Accordingy, if any equitable basis gopearsin
therecord whichwill support thetrial court’ sapportionment of costs, thiscourt must
affirm. Moreover, on appeal, the appellant bears the burden of showing that thetrial
court abused its discretion in its assessment of costs.

Sandersv. Gray, 989 SW.2d at 345 (citations omitted).

Discretionary costsare not punitive, but are merely another method of making theprevailing
party whole. Even though the prevailing party is not automatically entitled to an award of
discretionary costssimply becauseit prevailed, courtsgenerally award discretionary costsif they are
reasonableand if the party requesting them hasfiled atimely, properly supported motion satisfying
therequirementsof Tenn. R. Civ. P. 54.04(2). Salsworthv. Grummons, 36 S.W.3d 832, 835 (Tenn.
Ct. App. 2000); Turner v. Turner, No. 01A01-9506-CV-00255, 1997 WL 136448 at * 17 (Tenn. Ct.
App. Mar. 27, 1997) (no Tenn. R. App. P. 11 application filed). Similarly, the language of Tenn.
R. Civ. P. 54.04 (1) implies that a prevaling party will generally be awarded court costs.

Thus, identification of the prevailing party isarelevant factorin assessing costs. Thiscourt

has determined that an award of less than the amount of damages sought does not negate the
plaintiff’s status as a prevailing party. Sandersv. Gray, 989 SW.2d at 345. Similarly, we have
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previously rejected an argument that costs should be assessed according to the fault assigned.
Hollifield v. City of Morristown, No. 03A01-9605-CV-00172, 1996 WL 539766 at *2 (Tenn. Ct.
App. Sept. 25, 1996) (noTenn. R. App. P. 11 goplication filed) (rejecting theargument that inevery
casewhere comparative fault is determined that costs must be precisely based on the degreeof fault
of each defendant). Thus, wherethereareno counterclaimsor crossclaimsinvolved, aplaintiff who
is awarded damages is generally considered to be the prevailing party.

Thetrial court in this case split court costs equally based upon the jury's finding that both
parties were equally at fault, i.e., 10% each. We disagree with this reasoning as a basis for failing
to award court cods to the plaintiffs. The only judgment awarded in this case was against the
defendants, Ms. White and Crye-L eike, thereby making the Millikens the prevaling party. While
atrial court has discretion in apportioning court cogs, adenial of coststo the prevailing party must
be based upon reasoned grounds. However, on appeal, a plaintiff must show extraordinary
circumstancesto overcomethetrial court’ saward of court costsin view of the discretion given the
courtinthat area. Lewisv. Bowers 216 Tenn. 414, 423, 392 S.W.2d 819, 823 (Tenn. 1965); Rogers
v. Russell, 733 SW.2d 79, 88 (Tenn. Ct. App. 1986) (such determinations will be reviewed on
appeal under “very extraordinary circumstances’). Wedo not find such extraordinary circumstances
herein, nor do wefindthetrial court’ sapportionment inequitablein view of the plaintiffs' voluntary
dismissal of the other defendant on thefirst day of trial. Undoubtedly, some of the court costswere
applicable to that defendant' s participation in the litigation up to his dismissal. Under these
circumstances, we do not find it ineguitablefor the trial court to refuse to tax all court costs to the
one remaining defendant.

Thetrial court denied the plaintiffs' request for discretionary costs, and the record does not
reflect the reasoning of the court. The Millikens were the prevailing party and presented atimely,
supported motion for discretionary costs. Where the record does not include any basisfor denial of
the costs, we have reversed thetrial court’ sdenia and remanded for a determination of whether the
costswerereasonable. Dent v. Holt, No. 01A01-9302-CV00072, 1994 WL 440916 at * 3 (Tenn. Ct.
App. Aug. 17, 1994) (modified on rehearing, 1994 WL 503891 (Tenn. Ct. App. Sept. 16, 1994)).
In the exercise of itsdiscretion, the trial court should have made a determination as to whether the
discretionary costswere reasonabl e and necessary, and wefail to find such examination oritsresults
in the record.

Again, we are aware that reasons may exist for the trial court’s decision to apportion court
costs and to deny some of the discretionary costs as unreasonable or unnecessary. Primarily, the
Millikens' decision to nonsuit their claims against Mr. Mason on thefirst day of trial presents a
situation where many of thediscretionary costs may be determined unreasonable or unnecessary to
theMillikens' claimsagainst Ms. Whiteand Crye-Leike. However,the record provides us no basis
upon which to make that determination. We vacate thetrial court’ sdenial of dl discretionary costs
and remand for a determination of the reasonableness of the costs, and whether any or all of them
should be awarded.
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V1. Conclusion

For thereasons stated above, we affirm thejury'sverdict, thetrial court'sdenial of attorney's
fees, and the trial court’s apportionment of court costs, but vacate the denial of any discretionary
costs. We remand this case to thetrial court for further consideration consistent with this opinion.
Costs of this appeal are taxed one half to the Millikens and one half to the Defendants, Ms. White
and Crye-Le ke Redtors, for which execution may issueif necessary.

PATRICIA J. COTTRELL, JUDGE
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